International. A native of New York City, Mr. Murphy was graduated from Villanova 
University in 1951 with a B.S. degree and received a J.D. degree from Columbia 
University Law School! in 1954. 

* * * 

WILLIAM MURRAY was elected Vice Chairman of Philip Morris Companies 
Inc. by the Board of Directors on April 1, 1987. He was elected to the Board of 
Directors of Philip Morris Companies Inc. on October 1, 1984. Prior to becoming, 
Vice Chairman of the corporation, Mr. Murray served as President and Chief 
Executive Officer of Philip Morris International since 1983. Mr. Murray has been 
a Vice President of Philip Morris Incorporated since February 1976 and a Vice 
President of Philip Morris International since September 1974. As Vice Chairman, 
he is responsible for the company’s worldwide tobacco operations. 

Mr. Murray joined Philip Morris in July 1970 as Manager, Finance, for Philip 
Morris Europe in Lausanne, Switzerland, and shortly thereafter was named Acting 
Director, Finance. He served subsequently as Vice President, Finance for Philip 
Morris International, headquartered in New York, and later as Director, Finance, 
for Philip Morris Incorporated. He was appointed Vice President - Canada and 
elected President of Benson & Hedges (Canada) Limited in October 1974. In 
November 1978, Mr. Murray was appointed Executive Vice President of Philip 
Morris Internationall He also served as President of .Philip Morris Europe/Middle 
East/Africa from December 1975 to January 1982. He was named President and 
Chief Executive Officer of Philip Morris International on December 2, 1983. Before 
joining Philip Morris, Mr. Murray served with the International Labor Organization 
in' Geneva, Switzerland, and prior to that, the United Nations Relief Works Agency, 
based ini Beirut, Lebanon. 

Borni in Cooma,, Australia, Mr. Murray serves on the Boards of Trustees of 
the Alvin Ailey American Dance Theater, Polytechnic University, the American 
Museum of Natural History and on the Board of Directors of the International 
Tennis Hall of Fame. In addition, he is a member of the Institute of Chartered 
Accountants in Australia. Mr. Murray is a recipient of the Philip Morris "Jewel 
Ring Award." 
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* * * 

FRANK E. RESNIK was appointed Chairman, Philip Morris USA on February 
1, 1989. He was previously President and Chief Executive Officer of that company 
since July 1984, and President and Chief Operating Officer since June 1984. He 
was elected to the Board of Directors of Philip Morris Companies Inc. on October 
1, 1984. Prior to these positions, Mr. Resnik was President of the Tobacco Technology 
Group of Philip Morris Incorporated^ 

Mr. Resnik joined Philip Morris USA in 1952 as a Research Chemist and 
subsequently held numerous supervisory positions at the Research Center in 
Richmond. He became Director, Commercial Development - Tobacco, in 1967, 
headquartered in New York. He returned to Richmond in 1971 as Director, 
Development, and was appointed Director, Research Center Operations, the following 
year. He returned to the New York office in 1976 to serve as Vice President, 
Operations Administration, until August 1978. Mr. Resnik served as Vice President, 
Tobacco Operations, for Philip Morris Incorporated from November 1978 to January 
1980. He was named Executive Vice President of the Tobacco Technology Group 
upon its formation in January 1980 and was appointed President of the group in 
February 1982. Mr. Resnik has seven patents to his credit and has authored or 
co-authored more than thirty scientific articles. 

Mr. Resnik’s leadership roles extend to the areas of public-policy and higher 
education. In June 1985^ he became a director of the National Tobacco Education 
Council. In May 1986, he was elected to the Board of Associates of the University 
of Richmond, and in August of that year, he was elected to the Board of Directors 
of the Foundation for State Legislatures. He was elected to the Board of Directors 
of St, Vincent College in December 1987. In May 1988, he was elected a Sponsor 
Trustee of the University of Virginia Darden Graduate Business School Sponsors 
Organization. In September 1988, Mr. Resnik was elected to the Board: of Directors 
of the National Association of Manufacturers. 

Mr. Resnik has been equally active in his industry’s main trade organization. 
The Tobacco Institute. Mr. Resnik was elected a member of the board of The 
Tobacco Institute and Chairman of its Executive Committee in September 1985; he 
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served as Chairman' through 1987. He is currently a member of The Institute's 
Executive Committee. Mr. Resnik is a member of the American Chemical Society 
(Analytical Section)^ the American Association for the Advancement of Science, the 
New York Academy of Science, and The American Institute of Chemists. Among 
the honors Mr. Resnik has received are an honorary doctoral degree in science 
conferred by St. Vincent College in May 1985 and the 1988 Horatio Alger Award 
presented to him in May 1988 by the Horatio Alger Association of Distinguished 
Americans. 

A native of Pleasant Unity, Pennsylvania, Mr. Resnik received a B.S. degree 
in 1952 from St. Vincent College in Latrobe, Pennsylvania and an M.S. degree in 
1955 from the University of Richmond, both im chemistry. He also attended special 

courses at MIT, RPI, and the Harvard Business School. 

* * * 

JOHN M. RICHMAN, Chairman and Chief Executive Officer of Kraft General 
Foods Group, was elected Vice Chairman and a member of the Board of Directors 

Wm 

of Philip Morris Companies Inc. in December 1988. Mr. Richman was previously 
Chairman and Chief Executive Officer and a member of the Board of Directors of 
Kraft, Inc. since 1979. Mr. Richman joined Kraft’s Law Department in 1954 and 
was appointed General Counsel of the company’s former Sealtest Foods Division in 
1963. Serving as Assistant General Counsel of the corporation for three years, he 
was named Vice President and General Counsel in 1970 and Senior Vice President 
r . in 1973. Two years later, he was appointed Senior Vice President of Administration. 

In February 1979, he was elected Deputy Chairman and a member of the Board of 
Directors of Kraft, Inc. and four months later was named Chairman and Chief 
Executive Officer of the corporation. 

Mr. Richman is a Director of Continental Bank Corporation and Continental 
Bank NLA., R.R. Donnelley and Sons Company, USX Corporation^ and the Evanston 
Hospital Corporation. He is a Trustee of Northwestern University, and a member 
y of The Business Council and The Business Roundtable. He also serves as a member 

of both the U.S. Advisory Committee for Trade Negotiations and the Listed Company 
Advisory Committee tO' the New York Stock Exchange Board of Directors. In 
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addition, Mr. Richman is a Director of the Chicago Council on Foreign Relations 
and the Lyric Opera of Chicago and is a Trustee of the Chicago Symphony Orchestra. 
He is also a member of The Commercial Club of Chicago and the Economic Club 
of Chicago, Mr. Richman holds a B.A. degree from Yale University and an LL.B. 
degree from Harvard Law School. 

* * * 

ANDREW J. SCHRODER III was elected to the General Foods Corporation 
Board of Directors in November 1985. He has been Senior Vice-President, 
Administration since October 1981. He had previously been Vice President, Public 
Affairs since 1977. 

Mr. Schroder, who served General Foods as Corporate Secretary from 1973 
to 1977, began his career with the company in August 1965 as Senior Attorney. He 
moved to Corporate Personnel in 1967 where he became Manager of Compensation 
and Benefits and subsequently was appointed Manager of Personnel Relations. In 
1971, he was assigned to the post of Operations Services Manager at the company’s 
largest processing plant, in Dover, Delaware. Mr. Schroder returned to General 
Foods’ headquarters in January 1973 to work on the company’s domestic reorga¬ 
nization. He was named Assistant Secretary of the corporation in April 1973 and 
became Secretary the following year. 

A native of Philadelphia* Mr. Schroder holds a B.S. degree and a J.D. degree 
from Cornell University and an LL.M. degree from Georgetown University. He is 
a member of the Pennsylvania, Washington, D.C., and New York bars. He served 

as an officer with the United States Marine Corps in Okinawa and in the Far East. 

* * * 

GUY L. SMITH IV was elected Vice President, Corporate Affairs for Philip 
Morris Companies Inc. by the Board of Directors on January 25, 1989. Mr. Smith 
previously had served as Vice President, Corporate Affairs for Philip Morris USA 
since August 1984:. He also serves as publisher of Philip Morris Magazine, Philip 
Morris’s 12-million'circulation bimonthly magazine. Mr. Smith joined Philip Morris 
at its Miller Brewing subsidiary in' 1976* where he held several key positions in the 
public affairs sector. He served as Vice President, Corporate Affairs for The 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 


2025865276 




Seven-Up Company,, a former Philip Morris company, from T979-1984. In 1984, 
he was appointed Vice President, Corporate Affairs, Philip Morris USA. Prior to 
joining Miller, Mr. Smith was Director of Information and Press Secretary to the 
Mayor of Knoxville, Tennessee. He also served in Washington, D.C. as Director of 
Information for the Appalachian Regional Commissiom Before that, he was assistant 
City Editor of The Knoxville Journal. 

Mr. Smith is a recipient of the "Excellence in News Writing" award of the 
William Randolph Hears! Foundation. He serves on the Boards of Directors of the 
Jackie Robinson Foundation, the Laumeier International Sculpture Park in St. Louis, 
the Public Affairs Council, and The Center for Democracy in Washington, D.C. 
Mr. Smith is also a member of the Sovereign Military Order of St. John of Jerusalem, 
of Rhodes, and of Malta. 

* * * 

RICHARD L. SNYDER was appointed Senior Vice President, Human 
Resources and Administration, Philip Morris Companies Inc. on November 1, 1987. 
Mr. Snyder was previously Executive Vice President, Philip Morris International. 
Mr. Snyder joined Philip Morris Incorporated as Director, Finance in June 1975. 
He was named Director, Finance and Administration for Philip Morris USA the 
following months and was appointed Vice President, Finance and Administration, 
for that company im November 1975. In October 1979, Mr. Snyder was elected 
Vice President and Controller of the parent company. He was appointed Senior 
Vice President, Administration, Philip Morris International in June 1981 and 
Executive Vice President, Philip Morris International in December 1983, with 
responsibility for the company’s cigarette business in Asia and Australia. 

Prior to joining Philip Morris, Mr. Snyder was associated with 
Wheelabrator-Frye Inc. He joined that firm in 1971 as Corporate Treasurer and 
was appointed Vice President and Chief Financial Officer for the company’s 
international operations the following year. Mr. Snyder began his career in 196li 
with Coopers & Lybrand^ where he qualified as a Certified Public Accountant. In 
1964, he joined Bell Equipment Corporation: as Controller, and was appointed 
Treasurer in 1966 and Vice President and Chief Financial Officer in 1968. 
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Mr. Snyder is a member of the American Institute of Certified Public 
Accountants, the Financial Executives Institute, and the National Association of 
Accountants (NAA). He serves on the Board of Directors of the National Multiple 
Sclerosis Society and is Treasurer and Chairman of the Society’s Finance Committee 
and is a: member of their Audit, Executive, and Long-Range Planning Committees. 
A native of Carlisle, Pennsylvania, Mr. Snyder was graduated magna cum Iaude 
from Pennsylvania State University in 1961 with a B.S. degree in Business 
Administration. 

* * * 

HANS G. STORR was elected Senior Vice President, Finance, Philip Morris 
Companies Inc. in April 1987. He was appointed Chief Financial Officer in May 
1979. Mr. Storr previously served as Vice President, Finance since August 1978. 
Mr. Storr has also served as President and Chief Executive Officer of Philip Morris 
Credit Corporation since February 1982. 

After joining Philip Morris in 1957 as an accountant with Milprint, a former 
subsidiary of Philip Morris, Mr. Storr held several subsequent positions there, 
including Corporate Cost Supervisor, Financial Analyst, and Projects Manager. Mr. 
Storr transferred to Philip Morris International in 1966 as Staff Assistant to the Vice 
President, Finance and was appointed Controller in 1968. In 1973, he assumed the 
post of Director, Finance and Administration at Philip Morris Europe/Middle 
East/Africa in Lausanne, Switzerland. In 1974, he was appointed Vice President, 
Finance and Administration at Philip Morris Europe. He was appointed Vice 
President, Finance of Philip Morris International in July 1976. 

Born in Germany, Mr. Storr was graduated from Hoehere Handelsschule and 
earned the equivalent of a B.S. degree in Accounting from the University of Wisconsin 
in 1961. He also holds a certified public accounting certificate from the state of 
Wisconsin. 

* * * 

ANDREW WHIST was appointed Senior Vice President, Corporate Affairs 
Philip Morris International on April 1, 1987. He had served, since December 1980, 
as Vice President, Corporate Affairs. Mr. Whist was previously Director, Corporate 
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Affairs and Assistant! to the Chairman, Philip Morris (Australia) Limited, in Mel¬ 
bourne. He joined the Australian company in 1966 as Marlboro Brand Manager. 
In 1968, Mr. Whist was appointed Manager, Public Relations and later that year 
assumed the additional position of Group Brands Manager. In 1970, he was appointed 
Assistant to the Chairman, and received additional responsibilities when he was 
appointed; Manager, Corporate Affairs in 1972. Mr. Whist was elected to the Board! 
of Directors of Philip Morris Limited in 1976 as Director, Corporate Affairs. 

Prior to joining Philip Morris, Mr. Whist held executive positions in Europe, 
Africa, the Far East, and Canada. Born in Oslt^ Norway, Mr. Whist was graduated 
from Ullern College and pursued additional studies at the Oslo College of Commerce, 
and Leicester College of Art and Technology in the U.K. 

Active in industry and civic affairs, Mr. Whist is Chairman of the Executive 
Committee of the American European Community Association and Executive 
Director of the New York Society for International Affairs. Mr. Whist represents 
Philip Morris on the hoards and committees of the International Association of 
Political Consultants, the Foreign Policy Association, the Overseas Development 
Council, UN 1 We Believe, the U.S. Chamber of Commerce, the National Foreign 
Trade Council, and is a member of the International Public Relations Association. 
Mr. Whist has also been active in several community undertakings, serving as Director 
of a Wildlife Fund and an Arts Grant. He is also a past Chairman of the Victorian 

Arts Appreciation Society of Australia. 

* * * 

DAVID ZELKOWITZ was appointed Staff Vice President, Issues Management 
for Philip Morris Companies Inc. in January 1988. He was previously Director, 
Issues Management for Philip Morris Management Corp. since September 1985. Mr. 
Zelkowitz joined Philip Morris Incorporated in 1961 as a Market Research Analyst. 
He became a Marketing Analyst for Philip Morris USA in 1964 and Area Research 
Manager for Philip Morris International in 1967. He transferred to Philip Morris 
Europe in Lausanne, Switzerland as Market Research Manager in 1969. In February 
1972, Mr. Zelkowitz was named Director, Headquarters Marketing for the Euro¬ 
pe/Middle East/Africa Region, and in MayT979, w r as appointed Director, Marketing 
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and Planning for Philip Morris Europe/Middle East/Africa. In 1982, he transferred 
to the New York office as Director, Business Development for Philip Morris 
International. 

A native of Beuthen, Germany, Mr. Zelkowitz holds a B.S. degree in 
Mathematics and an M.S. degree in Psychology from City College of New York. 
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Philip Morris Chronology 

Highlights 


1765 Dr. James Baker, a physician in Dorchester, Massachusetts, sets up* 

the first chocolate factory in the New World. 

1800 Philadelphia Brand cream cheese is introduced by the Phenix 

Cheese Corporation' of Chicago. 

1847 Philip Morris, Esq., tobacconist and importer of fine seegars, opens 

a shop on Bondi Street in London^ England. 

1855 Frederic Miller opens a brewery in Milwaukee, Wisconsin. 

1866 Breyer’s Ice Cream Company of Philadelphia is established. 

1882 The Breakstone Bros., Inc. begins selling a full'dairy line, including, 
cottage cheese, sour cream, and cream cheese. 

1883 Oscar Mayer and his brother open a retail meat market in Chicago. 
Illinois. 

1885 Joel Cheek introduces a new brand of coffee at the Maxwell House 

Hotel in Nashville, Tennessee. 

1887 P.J. Towle, a grocer in St. Paul, Minnesota, blends sugar cane with 

Vermont and Canadian maple sugar to create a table syrup. He 
packaged the product in small log-cabin-shaped containers to honor 
his boyhood hero, Abraham Lincoln. 

1889 William Wright, a baking powder salesman, devises a better formulh 

for baking powder called Calumet. 

1894 Susan Stavers, owner of a boarding house in Boston, Massachusetts, 
runs tapioca through a coffee mill which results in a smooth tapioca 
pudding. 

1895 C.W. Post and his assistant Clark Bristol begin the Postum Cereal 
Company, Incorporated, in Battle Creek, Michigan, selling a hot 
grain-based beverage called Postum Cereal. 

1895 Franklin Baker, a flour miller from Philadelphia, Pennsylvania', goes 

into the coconut-processing business and develops a conveniently 
shredded coconut product uniform in quality. 

1895 Pearl B. Wait, a cough syrup maker in Le Roy, New York, adapts 

an> 1845 patent for a gelatin dessert to which his wife gives the 
brand name Jell-O. 

1898 William Entenmanni emigrates from'Germany to Brooklyn, New 

York, where he joins his brother in the bakery business. Soon after 
he opens his own bakery in Flatbush and makes home deliveries. 
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1902 

1903 

1913 

1914 

1915 

1919 

1921 

1923 

1925 

1926 

1927 

1929 

1929 

1933 

1947 

1953 

1954 

1955 


Philip Morris & Co., Ltd., is incorporated in New York by Gustav 
Eckmeyer. 

Canadian-born James Lewis Kraft enters the cheese w-holesaling 
business in Chicago. 

Charles, Frank, and Edwin Freihofer open a family bakery in Troy, 
New York after realizing that the working women of the Hudfeon 
River textile factories did not have time to bake bread. 

J.L. Kraft & Bros, starts its first cheese factory in Stockton, Illinois. 

Emanuel Ronzonii starts his own pasta business in Long Island City, 
New York. 


A new firm, owned by American stockholders, acquires the U.S. 
Philip Morris Company and incorporates in Virginia under the 
name of Philip Morris & Co. Ltd., Inc. 

Robert Douglas offers his pectin product to the retail market for 
home use. A maid suggests the name Certo to indicate the pectin’s 
foolproof action. 

Clarence Birdseye, a Gloucester, Massachusetts scientist, develops 
plans for a belt freezer to "quick-freeze" food. 

Postum Cereal Company, Incorporated, acquires The Jell-0 Com¬ 
pany, Inc., the first of a series of mergers. 

Clarence Birdseye establishes General Seafoods Corporation to pro¬ 
duce quick-frozeni fish. Thereafter, he also freezes fruit, vegetables, 
and meat. 

Harry Lender begins baking bagels in a garage in New Haven, Con¬ 
necticut. 


Formation of the General Foods Corporation (combination of Bird¬ 
seye’s General Foods Company and the Postum Company, Inc.) 


Philip Morris begins manufacturing its own cigarettes by purchasing 
a factory in Richmond, Virginia. 


A bellhop named Johnny, later the product spokesman, calls for 
Philip Morris for the first time in the Hotel New Yorker lobby. 

Kraft Television Theater, the first commercial network program, 
airs for the first time. 

Perkins Products Company, (responsible for Kool-Aid soft-drink 
mixes), is bought by General Foods Corporation. 

Philip Morris & Co., Ltd., Inc., acquires Benson & Hedges. 
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An overseas division is set up at Philip Morris, 
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1955 


Philip Morris Incorporated becomes the company’s corporate name. 


1955 

1967 

1970 

1972 

1976 

1978 

1978 

1980 

1981 

1981 

1982 

1984 

1985 

1985 

1985 

1986 

1986 

1987 


Marlboro is introduced nationally in a flip-top box with cork- 
tipped “selectrate” filter. 


Three operating companies: Philip Morris Domestic (renamed Philip 
Morris U.S.A. in 1968), Philip Morris International, and Philip' Mor¬ 
ris Industrial are established to manage the businesses of Philip 
Morris Incorporated. 

Philip Morris Incorporated acquires 100% of Miller Brewing Com¬ 
pany. 

Philip Morris Incorporated acquires 100% of Mission Viejo Com¬ 
pany. 


Kraftco Corporation becomes Kraft, Inc. 

Philip Morris Incorporated acquires 100% of the Seven-Up Com¬ 
pany. 

Philip Morris Incorporated buys the international cigarette business 
of the Liggett Group Inc. 

Kraft, Inc. merges with Dart Industries and forms Dart & Kraft, 
Inc. 


Philip Morris Incorporated makes an investment in Rothmans Inter¬ 
national PLC. 

General Foods Corporation acquires Oscar Mayer & Co., Inc.. 

Philip Morris Credit Corporation is incorporated. 

Lenders’ Bagel Bakery, Inc. is acquired by Kraft, Inc. 

The corporate framework of Philip Morris Incorporated! is: restruc¬ 
tured to form Philip Morris Companies Inc., a holding company. 

Philip Morris Companies Inc. acquires General Foods Corporation. 

Philip Morris Companies Inc. sells substantially all of Philip Morris 

Industrial. 

Dart & Kraft, Inc. sells off most of the company’s non-foodi busi¬ 
nesses and changes its name to Kraft, Inc. 

Philip Morris Companies Inc. sells Seven-Up International and 
Seven-Up Canada to PepsiCo and the U.S. business of The 
Seven-Up Company to the Dallas-based firm of Hicks & Haas. 

Kraft, Inc. acquires the All American Gourmet Company. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 


2025865284 




1987 


General Foods’ three business sectors become three separate operat¬ 
ing companies: General Foods, USA; General Foods Worldwide 
Coffee & International; and Oscar Mayer Foods. 


1987 

1987 

1988 

1989 


General Foods Corporation purchases the New York based Charles 
Freihofer Baking Company. 

Miller Brewing Co. acquires Jacob Leinenkugel 1 Brewing Company. 

Philip Morris acquires Kraft Inc., creating the world’s largest con¬ 
sumer products company and the largest U.S. food company. 

Philip Morris announces the formation of the Kraft General Foods 
Groupi 
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Review of the Year 


' TOBACCO 


Philip Morris U.S.A.'s 
unit sales, market share, 
and income from operations 
once again rose to record 
levels in 1987. 


Our cigarette unit sales rose 0.5Hr 
to 215.6 billion units in 1987. 
despite a 2.1% industry decline to 
570 l 4 billion units. Operating rev¬ 
enues rose 7.4% to $7.6 billion, 
while income from operations rose 
13.4% to $2.7 billion. 

Our full-price brands continue 
to increase market share despite 
the growth of price-value prod¬ 
ucts. Philip Morris now holds 40% 
of the full-price category, in which 
we generate 96% of our unit sales. 

Continuing its momentum. 
Marlboro remains America's larg¬ 
est-selling cigarette. with 1987 
sales reaching 134.6 billion units, 
up 0.3% over 1986. Further 
increases in the brand will be 
aided by Marlboro Lights, which is 
growing rapidly. Moreover, 
Marlboro increased its strength in 
most demographic categories of 
smokers. 

Virginia Slims widened its lead 
among cigarettes made especially 
for women with the successful 
introduction of V irginia Slims 
Lltra Lights, an ultra low tar line 
extension in a newlv designed five¬ 


sided pack. Benson & Hedges suc¬ 
cessfully introduced Benson & 
Hedges Lights 100s in a box. The 
Merit brand continued to benefit 
from the strong performance of 
Merit Lltra Lights in the growing 
ultra low tar category. 

The price-value category, which 
consists of generic and lower- 
priced name brands, continued 
to grow and now accounts for 10% 
of industry volume. In 1987. 

Philip Morris l .S.A. introduced 
fulhflavor Cambridge as a quality 
alternative for price-conscious 
smokers. The strong performance 
of the Cambridge brand family l^d 
to an increase in the company's 
^hare of the price-value category 
to 15.6%. 

Our presence at retail con¬ 
tinued to improve as Philip Mnrris 
U.S.A. realigned its field sale? 
force to merchandise and promote 
our products more effectively In 
1987. we increased our share both 
of retail inventory and of carton 
and pack display space for all our 
brands. 

American-grown leaf tobacco 
continues to be the cornerstone of 
our cigarette blends' superior 
taste and quality. The Tobacco 
Program Improvement Act of 1986 
has proven effective in enhancing 
domestic producers* ability to 
grow quality leaf at competitive 
prices for the global market. 


One part of the program that is 
proceeding ahead of schedule is 
the Buy-out. by Philip Morris and 
other major U.S. cigarette manu^ 
facturers. of! surplus tobacco accu¬ 
mulated from 1976 to 1984 in the 
growers* cooperatives. The manu¬ 
facturers have already committed 
to purchase approximately 60% of 
these surplus stocks. 

Because of increased demand, 
the U.S. Department of Agricul¬ 
ture has announced an increase in 
both the flue-cured and hurley 
quotas for 1988. Together, the 
buy-out, the quota increases, and 
Philip Morris U.S.A.'s public 
commitment to purchase more 
U.S. tobacco as a replacement for 
imports have provided growers 
with positive incentives for future 
production of flue-cured and 
burley tobacco. 
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market, TC'e gained market share 
in Italy and!France, and expanded 
our share of the large German 
market to 25.49. In Spain, due 
primarily to Marlboro's strong 
performance, we increased volume 
and improved our share-of-mar- 
ket by 2.7 share points. 

Volume was up for our EFTA. 
Eastern Europe. Middle East, and 
Africa {EEMA) region. In addition 
to the very good performance in 
Turkey, where volume rose 399. 
volume also increased! in Egy pt;. 
Senegal, and Finland. In Switzer¬ 
land. our market share climbed to 
a new high of 389. 

Our exports to Eastern Europe 
were up 309 and our licensees in 
Poland. Czechoslovakia. East 
Germany, and! Yugoslavia 
recorded volume gains. In the 
Middle East Gulf area, where 
overall industry volume declined. 



we continued to increase our 
-hare of the market'. 

Throughout the Latin Ameri¬ 
can region. Marlboro achieved; 
substantial volbme gains. increas¬ 
ing 9.49 over 1986. Our market 
share improved in.every majpr 
market w here we db business.. Per¬ 
formance was e-pecialH strong 
in Mexico and the Dominican 
Republic. Iin Brazil, our market 
-hare rn-e even though price in¬ 
crease- depressed industry volume. 

Ill Canada, we successfully 
completed the merger of our sub¬ 
sidiary. Benson & Hedges t Can¬ 
ada i line., with Rothmans of Pall 
Mall Limited to form Rothmans. 
Benson & Hedges Inc. Although 
industry volume in Canada was 
dow n, profitability of the newly 
combined operations, in which we 
have a 40°? holding, exceeded 
expectations. 

Our Australian cigarette busi¬ 
ness performed strongly. Volume 
rose 39c and share improved by 
0,8 share points, led by Peter 
Jackson, which gained 5.69 in 
volume. 

^ ith the suspension of import 
duties in Japan and improved 
access to the cigarette market in 
Taiwan, volume in the Asian 
region increased dramatically dur¬ 


ing 1987. Volume more than dou¬ 
bled! in Japan on strong sales by 
Lark. Philip Morris Lights. Philip 
Morris Superlights, and Parlia¬ 
ment. MarLboro Lights, produced 
under license by Japan Tobacco 
Inc., was introduced in Japan im 
the fourth quarter. In the growing 
import segment of this large and 
important market, our brands 
hold a 62.89: share. 

Following the opening of the 
Taiwanese market to foreign 
brands in March. Marlboro. 
MarLboro Lights, and Parliament 
achieved an 8.49 share. Volume 
in the People's Republic of China 
was up 43.89. In Hong Kong. 
Marlboro widened its lead as the 
best-selling brand, increasing 
volume and market share by 
16.19 and 2.79. respectively. 
Marlboro's volume and market 
share rebounded strongly, recap¬ 
turing its position as the market 
leader in Singapore. 

The year 1987 was another 
period of investment for Philip 
Morris International Inc. Our 
strong volume performance, 
together with currency gains, 
enabled us to further increa-e mir 
marketing spending in a number 
of important markets. These 
investments will have a positive 
impact on our performance in the 
vears ahead. 
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FOOD 


General Foods Corporation's 
operating avenues . 
increased to $9.9 Billion. 
on 2,9°: ^’c^er unit volume. 

Most of General Foods* businesses 
performed well during the year, 
with gains in volumes and earn¬ 
ings. Processed meats. Baked 
goods, cereals, and international 
products were especially strong in 
1987. An exception was domestic 
coffee, where pricing and market¬ 
ing spending depressed earnings. 

Income from operations in 1987 
declined 2.7% to $722 million. 

The decline reflects a 1117 million 
pre-tax charge for restructuring. 



which was partially offset bv a $46 
million pre-tax gam on the sale of 
the Open Pit barbecue sauce retail 
business. Excluding these special 
items, income from operations 
increased 6.9% to $793 million. 

During the year. General Foods 
Corporation announced a reor¬ 
ganization program designed to 
improve management effectiveness 
and productivity. With the forma¬ 
tion of three operating companies 

— General Foods L SA. General 
Foods Worldwide Coffee & Inter¬ 
national. and Oscar Mayer Foods 

— a substantial number of staff 
positions were eliminated and 
decision-making was moved closer 
to the marketplace. Certain manu¬ 
facturing facilities are also being 
restructured to improve operating 
efficiencies, and there were sav¬ 
ings in other overhead functions. 



General Foods USA 
increased its unit volume 
by 2.3% in 1987. 


Established products performed! 
well, generally increasing their 
market shares. In cereals, good! 
volhme gains helped Post Grape- 
Nuts. Natural Raisin Bran. Super 
Golden Crisp, and Pebbles to 
improve their positions. During 
the year, we also introduced an 
innovative cereal packaging —our 
resealablfe Zip-Pak. 

Jell-0 reversed a volume 
decline and increased its share of 
the gelatin market to a new high 
of 77.4%. 

Kool-Aid, Crystal Light, and 
Country Time increased their 
share of powdered beverages to 
78.4%, with strong earnings growth. 

Our bakery business per¬ 
formed well, with Entenmanns 
successfully expanding to the 
Pacific Northwest. In November, 
we completed the acquisition of 
The Charles Freihofer Baking 
Company, a major regional baker 
in the Northeast. 

We accelerated new product 
introductions in all menu 
segments. Crispy Critters, a 
new low-sugar children's cereal, 
was marketed nationally. Enten- 
mann's introduced Fruit & Fibre 
muffins and a line of “indulgence" 
pastries. 

CO 
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Kool-Aid Koolers, in its second 
year of national distribution, 
achieved a 139c share and is sec¬ 
ond in the fast-growing asepticalJy 
packaged beverage market. 

Jell^O refrigerated readv-to-eat 
puddings were expanded to full 
distribution on the ^est Coast 
after completing a successful test 
market. 

We gained valuable experience 
in convenience meals, testing 
Culinova refrigerated entrees. 
Impromptu shelf-stable meals, 
and! Ronzoni frozen Italian 
entrees. Birds Eye introduced two 
new lines: Custom Cuisine and 
Deluxe Vegetables. 


General Foods _ 

Worldwide Coffee & 
international unit volume 
wasup3.6°o over 1986. 


Maxwell House and our other 
brands continuedas the overall 
share leader in the L.5, market. 
However, operating income gains 
in our international operations 
were more than offset by an earn¬ 
ings decline in our domestic coffee 
business. 

Through 1987, the U.S. coffee 
market fadeddo recover from 
1986's depressed levels. With over¬ 
all consumption weak, heightened 
spending by General Foods was 
need^dto compete, which had an 
adverse impact on earnings. 

Early in the year, we launched 
a new', naturally decaffeinated 


Sanka. New packaging andlaciver- 
tising strengthened the position 
of the Hag brand as Europe's 
number-one decaffeinated coffee. 

We gained share in England 
w ith the acquisition of Kenco Cof¬ 
fee Company Limitedl a well- 
established supplier of grocery 
and food service ground coffee. In 
Spain, we introduced Saimaza 
Cafe Superior and widened our 
lead in the ground coffee market. 

^ ith broadened distribution, the 
Gevalia coffee brand increased its 
share in Scandinavia, 

In Canada, our share of coffee 
in the food-away-from-home 
market grew with the acquisition 
of Chase & Sanborn and the 
Melrose and Dickson food service 
businesses. 

We also increased share in 
Japan and Korea, and began 
producing soluble coffee in the 
People's Republic of China. 

All of our non-coffee businesses 
were strong in 1987. Kibon ice 
cream in Brazil performed espe¬ 
cially well, increasing volume, 
and earnings despite a difficult 
economic environment. 

In France, our Hollywood gum 
and Krema confectionery busi¬ 
nesses introduced new products 
and are now distributing Stimerol 
premium gum in France. We also 
acquired La Vosgienne, a maker of 
premium candies. 

In January 1988. General 
Foods' Hostess Food Products, the 
largest brand of salty snack foods 
in Canada, announced a plan to 
form a partnership with Frito* 

Lav. a unit of! PepsiCo. Inc. The 
partnership is subject to approval 
«>f the Canadian government. 
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The market share of Oscar Mayer 
brand of sliced luncheon meats 
rose to 26.19c. Our share of the 
bacon and hot dog categories rose 
to 10.99^ and 139c. respectively. 

The unit voliime of Louis Rich 
turkey products was up 109c. as it 
continues as the leader in its 
categories. 

Oscar Mayer entered test mar¬ 
ket with several new products. 
Zappetites is a line of eight snack 
foods made especially for micro- 
wave ovens. The Lunchables line 
of convenient light meals includes 
meat, cheese, and crackers. 

We are also expandiftg distri¬ 
bution of surimi-based products 
from the Louis Kemp Seafood 
Company, which was acquired in 
1986: It produces a line of lower- 
cost, natural alternatives to 
crab meat. 


Source: https://www.industrydoci . 5nts.ucsf.edu/docs/ylcl0000 
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BEER 


Miller Brewing Company's 
shipments ol 39.3 million 
barrels were up 1.4V 


Income from operations of $170 
million in 1987 was 10% higher 
than the 1986 level, while oper¬ 
ating revenues rose 1.7% to 
$3.1 billion. 

In the premium beer segment. 
Miller Genuine Draft increased its 
sales strongly over 1986 to 2.6 mil¬ 
lion barrels. 

Miller Lite, the second-best¬ 
selling beer in the United States, 
continues to lead the low-calorie 
segment by a substantial margin. 

Although Millter High Life's vol¬ 
ume declined again in 1987, it 



remains the third-best-selling beer 
in the L.S. 

In the popular-priced category. 
Meister Brau and Milwaukee's 
Best increased their combined 
volume. Meister Brau Light was 
introduced during the year in five 
Eastern states to meet consumer 
demand for reduced-calorie, 
popular-priced beers. 

During the vear. we introduced 
Matilda Bay Wine Cooler. This is a 
premium bl^nd of white wine and 
fruit: flavors and is the first non- 
carbonated wine cooler on the 
market. 


Financial Services and 
Real Estate Operations 

The financing revenues of Philip 
Morris Credit Corporation 
( PMCC) declinedl.1% to 1162 
million, including intercompany 
transactions of approximately 
14 million. Net earnings also 
decreased 6.3% to 151 million. 
Year-to-year financial compari¬ 
sons are distorted because of 1986 
adjustments to PMCC's leveraged 
leasing portfolio resulting from 
the effects of the Tax Reform Act 
of 1986 and certain related 
leveraged lease renegotiations. 


Excluding the impact of this 
accounting adjustment. PMCC's 
1987 financing revenues and net 
earnings would have increased by 
20.9% and 21.1% . respectively, 
over the prior year. PMCC's 
growth resulted primarily from 
the continued expansion of its 
financial service operations. 

In 1987, PMCC invested $349 
million in leveraged leases, bring¬ 
ing the value of the equipment 
portfolio to almost $4 billion. We. 
also continued to support Philip 
Morris' operating companies by 
providing financing to their 
customers. 

Mission V iejo Realty Group 
Inc.'s operating revenues exeeede* 
the prior year by 10% ^ Its 1987 ne 
earnings of 121 million, including 
amortization of goodwill, were a 
record. .Although the Colorado 
real estate market continued to be 
soft, the California residential 
housing, land, and business prop¬ 
erties markets remained strong. 

PMCC was in a good financial 
position at the end of 1987. with a 
capital base equaling $579 million. 
This base provides ample financ¬ 
ing capacity to accommodate our 
growth in 1988 and beyond. 

In summary, Philip Morris 
Companies Inc. 's 1987 results 

reflected prior years' investments 
in neu: product development .in 
long-term marketing programs, 
and in modern plant and equip- 
menl. We will continue to truest 
now, for future profitable grou th 
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Selected Financial Data- Fifteen-Year Review Uo'millions, except per share amounts and employees): 



1M7 

1986 

1985 

1984 

1983 

Summary of Ooorsflous: 






Operating revenues 

$27,585 

25.409 

H5.964 

13.814 

12.97.6 ~ 

United! States export sales 

1,582 

1.193 

923 

923. 

970 

Cost of sales: 

Cost of prodbcts sold 

11.254 

11.039 

6.318 

5.517 

5.343 

Federal excise taxes 

2.055 

2.075 

2.049 

2.041 

1.983 

Foreign excise taxes 

3,331 

2.653 

1.766 

1.635 

1.527 

Income from operating companies 

4.193 

3.TO" 

2.760 

mem 

1.944 

Interest and other debt expense, net 

085 

770 

308 

273 

230 

Earnings before income taxes 

3.341 

2.811 

2.329 

1.607 

1.585 

Pre-tax profit margin 

12.1% 

11.1% 

14.6% 

11.6% 

12.2% 

Provision for income taxes 

$ 1.508 

1.333 

1.074 

7.18 

681 

Net earnings 

1.842 

1.478 

1.255 

889 

904 

Earnings per share 

7.75 

6.20 

5.24 


3.58 

Dividends declared per share 

3.15 

2.475 

2.00 

1.70 

1.45 

Weighted average shares 

231 

239 

240 

245 

252 

Capital expenditures 

$ 711 

678 

347 

298 

566 

Annual depreciation 

584 

514 

367 

341 

294 

Property, plant and equipment ( net) 

0.582 

■m 

5,684 

4.014 

4.381 

Inventories 

4,154 

3.836 

3.827 

2.653 

2.599 

Working capital 

1.388 

1,432 

1.926 

1.289 

1.117 

Total assets 

19.145 

17.642 

17.429 

9,339 

9.667 

Long-term debt 

5.222 



2.059 

2.515 

Total debt 

9.371 


8.009 

2.588 

3.075 

Deferred income taxes 

1.288 

994 

872 

784 

737 

Stockholders' equity 


.5.655 


4.093 

4.034 

Funds from operations 

2.788 


1.775 

H.547 

1.349 

Net earnings reinvested 

1.083 

888 

776 

472 

538 

Common dividends declared as % of net earnings 

41.9% 

39.9% 

38.1% 

46.8% 

40.5% 

Book value per common share 

$ 28.83 

23.77 

19.85 

16.86 

16 14 

Market price of common share high«l6w 

12414-72* 

78-43 : u 

47H-36 

41^-31 

36 l *-27 

Closing price year-end 

15* 

:r» 

44 ^ 

404* 

3 5"^ 

Price/earnings ratio year-end 

11 

n 

8 

LI 

10 

Number of common shares — outstanding at vear-end 

237 

238 

239 

243 

250 

Number of employees 

113JM 

1 m.000 

114.000 

68.000 

68.000 


Income from operating companies is income before corporate expense 
and interest and other debt expense, net. 

Certain amounts appearing in the prior years' consolidated statements oi 
earnings have been reclassified to conform with the current year s 
presentation. 

General Foods Corporation was acquired in \ovrmb«*r i g H i \i mnlingiv 
consoUdated operating results shown above inclbde the operating m*ults 
of General Foods Corporation after October 1985 


In 1984. a write-down of the completed but inactive Miller Brewing 
Company facility in Trenton. Ohio, reduced earnings before income 
taxes, net earnings and earnings per share bv $280 milbon. $146 million 
and $ 59: respectively. 
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Financial 

Highlights ^ 1 


(Dollars;in:miilions, except perrsharet. 

1987 

1986. 

1985 

Net: sales . 

. $9,876 

$7,780 

$7,065 

Ne0 income from continuing operanons 

. S 435*i 

$ 394 

$ 362' 

Per share. .. 

. 3.20(b) 

2:79 

2:50 

Net income from.disconnnued operanons. 

. $ 54 

$ 1'9 

$■ 104 

Per share 

. .40 

.14 

.72 

Net income. . 

. $ 489 

$: 413 

S 466 

Per share. 

. 3.60 

2.93 

3.22 

Dividends paid. 

. $: 249 

$ 234 

$ 219- 

Per: share. 

1.84 

1.68. 

1.52ft 

Working capital'. 

... $ 79' 

$ 37 

$ 723 

Shareholders.’ equity go 

. $ 1.898 

$ 1,798 

$2,880 

Per share. 

. 14.47' 

13.29 

19.95 

Return, on,- average equity, (c) i;h 

. 26.5% 

17,7% 

17.0% 

Return-on average total capital icpjjy . 

. 17.7% 

14.4% 

14.7% 

Long-term'delit to equity gey 

. 47:2% 

13.2% 

15.6% 

Total debt to total capital (a 

. 45.4% 

34:4% 

16.8%. 

Capital expenditures 

.'. $ 256 

$ 162 

$ 113. 


Average number, of common anJ!common.equivalent shares (thousands) . 136,112 140,970 144,898 

U) Amounts for ve-nrs prior ro 1987 have hern -r.stated !to classify resulrs ofltHe discontinued Duracell businesses separately from continuing operations 
and to reclassify assets and iuhthnes of the Diimcell lousinesses as net assets:of discontinued. operations. Data related to shareholders’. equity are not 
affected by this restatement. 

fhj Net income from continuing opcra,rri'ns fhrd9S7 includes the cumulative effect of the adoption of the new accounting standard for income taxes 
of $45 2 million (33 rents per shurej^uhstannally offset, bv. an 'additional tax provision of $45.0 million'(33 cents per share V'related to the restrucrunng 
of 1 trie capital of certain inremannnal suhsidianes. 

;D..Shareholders- equity reflects rKe 1986 spinoff of Dremark international;,Ihc. (premarldjiand the repurchase of shares in 19S7 and 1986.. 

MkRymms include results of.connnuing and disconnnued operanons. 


Net Income Per Share from; Con tinning Return on Average Equity 

Operations and Dividend?* Paid Per Share 


Dollars 


Percent. 


4 :,______ __ 

• , ^ . ■ Net income per share 

trom continuing 
■ operations 

■ Dividends paid 

■ ■ per share 




32 S3 34 3 5; 86: 8? 


*„ 82 83 84 85 86 87 


Sour ce: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 
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• U.S. Consumer Food operating; profit advanced, 9 1 percent to 

IvW 

$593 million and 1 sales rose 13 percent t' 0 = $4 5 billion. Tonnage 
exceeded the year-ago level by 11 percent, 

R efrigerated Products Group, essentially Kraft's domestic cheese 
.business, had another outstanding year as.it achieved! substantial 
gains ini profit, on higher, tonnage and sales. Groupi tiesulbs benefited from 
good expense control,; lower cheese costs, and modest, price increases. In 
year marked by intense competitive activity, volume growth 1 was. generated by. ^ 
all three: of its: major product categories - natural,, process and cream choc 
' contributing; to overall growth were the C/iumy and Purity specialty cheese lines, and 
the Po%-0 : brand of Italian cheeses. Purity was acquired! mid-year as part of the 
Anderson Clayton Foods, purchase. To. compete more effectively in the marketplace, 
Refrigerated Products. Group'strengthened, its brand management system by regrouping 
individual marketing; research and development and! manufacturing teams around its core 
categories; natural cheese, sandwiches, recipe uses, snacks and spreads- w.hicl 
are reflective of consumer uses of Kraft's wide: range of cheese: products. Every 
indication is that this approach will 1 enhance competitiveness and lead to the 
identification of! new products that complement the respective category 
profiles., As. in recent years, the group has also: benefited! from its: 
strategically focused! regional sales; program. In natural cheese,, for example,, 
special promotional programs, fior its. flagship brand; Kra/t 100%'Naturals, 
generated volume: and share gains.. Extensions, of the group's, natural cheese | 

S * line, Kraft 100%: Natural Shreds and Kraht Light Naturals* a redliced-fat,, 

U/'UUkk low-cholesterol cheese that. has. been expanded into: 40 percent of the 

U.S!. market, shared! in the success of this localized effort. Sandwich cheese, 

__ thecategory which 1 includbs. Kra/r Singles, achieved its. highest share in two. years 

due in part to clearer positioning of all of Kraft's, branded slice 
cheese. Line extensions, particularly Vclireui slices; which is 
C-rh- Br rsT 1 tar S ece d toi more price-conscious consumers, and! Kraft Deluxe 1 

Slices added 1 new depth to Kraft's already'strong lineup in this: business'along-with 

, i ■ i SI r 1 ■ r 

} significant volume gains. Recipe cheese performance-was led by Chccz VC 
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pasteurized process cheese spread,, which was; repositioned in 1986 as a microwavable. 
dveese sauce. In 1987,, as in. 1956, Cuee; W/ik achieved! record tonnage on the crest or its 
transition, into this: growing; segment of convenience products. Marketing activity and! 
advertising; during the: year lor Philadelphia Brand cream cheese continued to stress that i 1 


has.“halif the calones M: o{ butter or margarine.. Also in. the year, the national rollout ofi 
Light Brand'process creams cheese product, was completed. Refrigerated! 

Products Group anticipates. that 119-SS- will be another year of increased profit, tonnage 
and: sales as, its core strategies aimed at increasing cheese usage through better matching; 
of: products and consumer needs and sharpened, product differentiation, remain on track. 


G rocery Products Group experienced! intense competitive activity in most of its: 

major product categories* particularly margarine, mayonnaise and'barbecue sauce. 


While tonnage- was up; salles were unchanged and profit declined.. Nonetheless, as a 
result of aggressive trade spending, the strong marker positions held by the group were 
sustained at or near their historic high Levels. Kraft’s acquisition of Anderson Clayton 
Foods directly benefited the group as it integrated into its operations Seven Seas, a 
leading brand of pourable dressings particularly in the eastern United States where Kraft 
in the past has not been, strong: Kra/r pourable dressings made steady progress, aided: by 


the national expansion of selected mainline flavors in convenient, new squeezable 
packaging; and ’colmine: growth in krajc reducedkalorie pourable dressings. Miracle Whip 
salad dressing; posted overall sales and tonnage gains attributable in part to: the ever- 


increasing popularity of \ib;udc Whip Light) reduced-calorie salad dressing. Kraft Light 
reducedkalorie - mayonnaise also: performed well as, it. countered aggressive: 
competition which adversely affected Kraft' real mayonnaise. Kraft remains the 
undisputed leader ot the barbecue sauce category’ despite modest share erosion in the 
hVuk'branded line. The group's B'ulhs'Eye brand!, which is the: taste leader in the: super- 
premium'segment and is. now in national 1 distribution, grew significantly. With regard to 


growth in the packaged dinners, category;; Kraft recorded tonnage 
and sales gains over particularly strong. 19-36: levels. Contributing 
to volume gains was rive performance: of \LWeta, shells <Sv cheese 
dinners, which holds a strung number-two position.. Moreover, 
Kraft expanded its, line at; easy-to^prepare dinners 




^ 02586529 ? 

Source: htt^^www.industrydocuments.ucsf.edu/docs/ylcl0000 











with Cmcxen AppimtsTadd-meut dinners. In the intensely competitive 

GOURMET 

margarine category,: a vigorous.detense: was. mounted for lltrkay, margarine. 



The result, was exceptional tonnage and share growth for: this: leading- brand, in 
^ 198?,. but at the expense of profitability:. 

S T 1 rozen' Foods Croup IS: composed of Tombstone-Pizza Corporation,, LendierA Bagel 

M 

X Bakery and The All American-Gourmet Company. manufacturer and mar actor oil 
The Budget Gourmet line: of frozen entrees, dinne.s and 1 side dishes. which was acquired in- 
' v July. Profit, sales and tonnage levels fbr the group were strong in 1087. AH American 

- Gourmet's profit performance exceeded! its acquisition, plan target. Combine 


its original! line and reduced-calorie entrees have achieved the number-two. 


brand-national share of frozen single-dish entrees.. Building upon the entree 1 



business, All! American Gourmet's T/iree Dish. Dinner, line was expanded' 


nationally in 1087 and a new. 20-item, line oti side dishes was: introduced inti 


to: approxi¬ 


mately 20 percent of the ITS. market. Tombstone Pizza Corporation, with sales and 
tonnage up briskly and well ahead of the total pizza category, had; an outstanding year 
in-profit. Following the recent expansion of Tombstone's store-door'distribution,sysrenii 
to Atlanta, Houston; Sam Antonio and Austin,; the business is now represented in 
30 percent of the U.Si market.. Despite its. regional distribution; Tombstone. holds 
the number-two: share position: among; regional and national frozen pizza brands. 
Complementing strong 1987 results.in its base business, Tombstone:firmly established!::' 


super-premium piizzai brand, Double Tap, and successfully launched a, new mi 


pizza. In a very competitive-environment!,, Lender’s posted reeordi profit on strong volume 
gains. During the: year, Lender’s: joined promotionally with. Burger King iivdLveiopmg its- 
new breakfast bagel sandwich, which lias become a permanent item, on this fasMioed 
chain's: menu. Also: contributing: to- increased! bagel! consumption were business-* 
building opportunities with fTddcielp/Wa Brand' crcanii cheese., in other areas, : Frozen. 

Foods Group is. expanding distribution of: KTi/t flmzcm pasta, entrees; an. internally 
conceived'and developed new microwavable product fine that was successfully-nest, 
marketed in 1987. These mainstream frozen, entrees, not. only have-strong business . 

potential but tic strategically, with - /■ 


All American Gourmet. 



Source: MSI 
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D airy Group had a mixed year. Tonnage and sales were up-but profit advanced less 
man anticipated! due: to higher manufacturing and raw material costs. The group’s, 
frozen, desserts recovered from-198.6' problems; associated with, the midsummer market 
withdrawal of the group’s novelty ice: cream squares; Brcy.crs ice cream, tonnage was well 1 
ahead of last; year, with added impetus, coming Irony the continued success of the brand’s 
expansion into-markets west or the Mississippi.. Seultest ice cream and 1 Fnocm Glaclje 
super-premium ice: cream, tonnage was. Ibwer as, a result of competitive pressures during, 
the year. Cultured! diary, products; were strong; performers in 1987, with Linkin' Lively 
l.owtat yogurt and Buyers yogurt tonnage up significantly. Light n’ Lively yogurt posted 
record high volume levels each quarter,, and. Brewers, yogurt, which.generated excellent 
tonnage ror the year, continued to gain favor among consumers with its Fuli-oriFru.it 
formulation. BreurisruHc’y and Scaliest sour cream andi Breakstone's, and Lightn’Lively 
cottage cheese a ho-achieved solidl tonnage increases. With the acquisition last year of the 
Knudsen operation on the West Coast, Dairy: Group' secured! manufacturing,; marketing 
and. distribution! channels, through which it can further its expansion, programs. Although 
Knudseu’s fulbyear results, did not meet initial expectations, this business is currently 
operating profitably. During the year, substantial progress was made toward regaining' 

Knu J'sen’s historically strong; market, positions in ice cream and yogurt, while record 
high share levels w^ere achieved! by. its cottage cheese and sour cream products. 

In 1987, Dairy, Group upgraded'a number of its facilities and closed its, 
y Jacksonville, Fla., and Peoria, Ilk, pllants, resulting in overhead reductions, and 
increased economies, of scale. Films aliso call tor the closing of its Syracuse, 
K.Y., plant. Dairy Group is expecting significantly, improved financial 
performance in 19-SSi Key to: its profitability will he the successful, 
implementation of productivity improvement actions covering packaging, 
manufacturing costs, overhead, distribution and inventory’ management. 

International Food! profit: rose 26 percent to$23Q million' and sales 
increased 1.6 percent to $2.3 billion. 

I nternational Group capitalized on the volume momentum established m 1986 
by Kraft’s, core brands. The:group benefited from a 3-percent increase in 
tonnage, cost reductions worldwide from, improved manufacturing 

N 
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efficiencies, productivity gains and! lower raw maternal: costs. Profit increased significantly 
m Europe with-especially strong; performances in-1t:aly, Germany;,; the United Kingdom 
and Spain. Substantial gains were also 1 achieved in Canada and Australia. Higher ton¬ 
nage and lower product costs were largely the factors behind the success, of Kraft’s 
operations in Italy; the company’s largest profit: center in Europe. Contributing 
s-t.mrr.glv to the vovlume gains' wereJoccn cottage cheese; MumMam betclhup, which, 
is also: being marketed in. squeezable bottlbs; EYuji mayonnaise;; Sutnictte process 
cheese slices; P/idoUetp./ua Brand cream cheese; and ImermYct cheese products. 

In Germany. Kraft had, an excellent yean w.irlv profit up sharpliy on; highertonnage, 
lower product costs and! a favorable product mix. Tonnage growth was supplemented 
by the successful, launch of- new products, which, included Eight P/iiladcipJiia Brand 
cream cheese; Cravatuni, a: line extension, of iMiracuit! packaged pasta 1 dinners; and Bellita. 
reduced-calorie mayonnaise. Profit in the United Kingdom advanced strongly due to 
the performance of: core brands and lower prodbet costs, Virtually all core brands 
achieved higher volumes with YEta-Ece sunflower oil-based! margarine,. Golden C/vum 
spread, P/idadcl/dua. Brand 1 creauii cheese and the operation’s, frozen food 
products reporting the largest increases. Profit in Canada'rose on good gains, in its 
core grocery; business along; with improved productivity. Effective advertising 1 
and the introduction of new. products, including. P’ut Quebec mozzarella and brick 
cheeses, ChcczWhiz Light pasteurized process cheese spread and new flavors 
for P/idudC/P./V;a: Brand cream cheese dips contributed to the improved; performance. 

Good volume gains, in items; produced: for foodserviee distribution in Canada, 
were also achieved. In. the Pacific area, Kraft Australia, turned in healthy profit gains 


behind effective promotional 
distribution activity, both 
over the 1986 level, 
retail product 
processed 



programs and extended 
of which, lifted! tonnage 
Among its major 
categories, Kraft 
Cheddar cheese 'loaves, 
Brand 1 cream cheese,, 
pourable dressings,: Vcgemite 


spread and Kraft peanut butter 
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produced, good growth, during the year. Kraft’s-business in the Philippines continued 
to make advances,., particularly in process cheese. In Latin* America^ sales were 
up. but profit was orfi from. last year. In, Mexico, : tonnage rose in nearly all product 
categories while profit, declined on. higher costs; Kraft operations in, Venezuela 
and. Panama continued to experience difficult economic conditions which depressed 
protit and tonnage.. 

LbS. Commercial Food operating-profit rose 9 percent to $86 million. Sales increased 
72 percent to■$3.'.0- billion and tonnage was up 61 percent, due mostly to acquisitions. 

F oodservice Group tonnage and sales nearlly doubled, primarily as. a result of the 
addition of distributors acquired in, 1986 and. 19S7. Profit advanced less than 
anticipated! due to: costs, associated with integrating these businesses into: Kraft. Since 
1986, Kraut Foodservice has. acquired 19 independent foodservice distributors, six in. 1987. 
With this expansion program substantially completed, the group made considerable 
progress: during the year on the integration of these new businesses into its operations. 

By year end! Kraft Foodservice’s distribution system, which now covers 97 percent 
of the US', market, had: risen from fourth to second place in this highly fragmented 
industry. Kraft brings, some significant advantages to. the business. For one, : the 
company is the only competitor providing, its own strong, nationally recognized branded 
rood products: which, m 1987; represented nearly one quarter of Kraft Foodservice 
sales, volume. Other competitive advantages inclbde custom product formulation by 
Kraft’s- Technology Center, customer and market research expertise, custom packaging 
capability and' substantial portion-control capacity. Already these strengths 
have canned Kraft Foodservice valuable business with the majp.r. restaurant and! fast-foodl 
chains, chat require quality,, consistency and customized products. Kraft Foodservice 
is also'concentrating; ou other growth opportunities, inclludihg; a national program 
to: service supermarket and convenience store delicatessens, bakery departments and 
salad bars. The company wall, continue to make investments, in foodservice ini 1988, 
primarily in the area or. information. systems, which, should enable Kraft Foodf- 

ervrice to.-achieve-significant economies and. further 
strengthen its customer service capability. 
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F ood Ingredients Group, formerly; known as.Industrial Foodb Group., enhanced its 
market leadership, position, in 198? with the June acquisition of the Anderson 
Clayton edible-oil business. Including Anderson CloyOdns results, tor the second half 
of the year, Food Ingredients Group tonnage and sales were up strongly. 

Operating profit was slightly lower than last years.level, which.benefited! from 
a real! estate property, gain The: Anderson.Clayton acquisition has produced a 
good balance, of strong businesses serving; customers in all! three channels of food 1 
distribution- toodservice, food processing and retail! through private' label, and, 
selected! branded prodlucts- and! is building a larger base in specialty ingredients: as well. 
Kratt is now better: positioned to: capitalize on the good growth potential for food 
ingredients. In its. specialty ingredients;business* the group continued go- show growth, 
providing 1 a wide variety of products to food processors. While reduced d bin and for 
dbhy.drat.ed! murs.hmallbw bits, resulted in an overall volume decline, specialty ingredients 



ctyW enjoyed volume growth dbring the year in cream cheese, natural cheese, : caramels and 


fjf baking ingredients. Iin 198Si Food Ingredients Croup expects significant volume 
growth and good gains in operating profit:, reflecting the fulbyenr contribution of the 
Anderson Clayton business along with cost reductions; and the scale efficiencies of the 
combined businesses... 

O n December 3',. 1987, Kraft announced its intent to sellDu race'll line. Consequently, 
Duracell is being'treated as a. discontinued operationi fo.r financial reporting; 
purposes, In 1987,. Duracell was; a significant contributor to; Kraft’s overall financial 
performance as its operations, continued throughout the year Go-gain momentum 
culminating; with excellent results im the fourth quarter, when batten,’ sales are at. 
their highest. Duracell! net income climbed to. $54 million comparedwith a loss 
oti 54 million'in 19S6> which reflects an> after-tax charge of 526 million related 
to the refocusing of its; activities, on-its core alkaline battery business. Duracell.'s 
sales in 1987 rose IS. percent to: Si.I billion from. $963 million. Kraft expects to 
complete the:sale oti Duracell by. mid-11988. 
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Consumer Group, Research Note 
55, January 30, 1989 


PHILIP MORRIS 

Although A Little Confusing At First Glance, 

1988 Results Reached Aggressive Targets; Purchase Recommended 

Investment Opinion: BUY — Recommended List 


1/26/89 Normalized 


Price 

52-Week 

Earnings per Share 

P/E Ratios 

Ind. 

Current 

5-Yr. Est. EPS 

(MO/NYSE) 

Rang© 

1987 

1988A 1989E 

1988A 

1989E 

Piv. 

Yield 

Growth Rat© 

$108 

$110*81 

$7.75 

$10.03 $11.55 

10.8 

9.4 

$4.50 

4.2% 

20% 


Previous Estimate: $10.00 — 

1989 Est. ROE: 33% Debt as % of Capital (9/30): 36% 

Investment Opinion 

As a result of the acquisition of Kraft, Philip Morris has become one of the world’s most powerful 
consumer products companies and offers investors the opportunity for above-average earnings, cash 
flow and dividend growth. We expect that the dilution from the Kraft acquisition willibe eliminated late 
in 1991 and that Kraft will add modestly to Philip Morris' profits in 1992. Furthermore, the company's 
earnings mix continues to change, with food and beverage representing an increasingly larger per¬ 
centage of the total operating profit mix. In 1989 they will equal an estimated 32% of operating 
profits, versus our original forecast of 20%. Therefore, we believe Philip Morris' price/earnings multi¬ 
ple will shift upward to reflect the higher valuations accorded those businesses. Ih addition, we expect 
the market to place a higher valuation on Philip Morris' earnings based on the premium multiple paid 
for RJR Nabisco, because litigation concerns continue to subside, and because of the company's 
accelerating market share gains in key worldwide product categories. Thus, purchase of the shares is 
recommended for capital appreciation. 

1988 Results On Target 

Although a little confusing at first glance, because of nonrecurring charges and credits, Philip Morris' 
results in 1988, either in the aggregate or by division, reached or exceeded our expectations. Reve¬ 
nues in 1988 advanced 13% to $31.7 billion, up from $28.2 billion in 1987. Sales last year included 
$821 million of revenues from the Kraft Corporation, which was included in Philip Morris' results only 
as of December 7, 1988. Excluding the Kraft contribution, revenues just from ongoing operations 
rose almost 10% to $30.9 billion. Earnings per share rose 29% to $10.03, up from $7.75 in 1987. 
(Our estimate was $10.00 per share.) We would add that in 1988 Philip Morris adopted Financial: 
Accounting Standards No. 96, Accounting for Income Taxes, which resulted in ani increase in net 
income of $213 million, or $0.91 per share. We would also note that prior 1988 quarters were restated 
to give retroactive effect to this change. As a result, earnings per share in the first quarter of 1988 

(1-04-15, 44) 
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were increased by $1.12 and the second^ third, and fourth quarters were reduced by $0.07, $0.08> 
and $0.06, respectively. 

We would also note that the one-time gain from the adoption of the new accounting standard was 
exactly offset in the fourth quarter by a restructuring charge at General Foods USA and General 
Foods Worldwide Coffee and International! The charges related to a plant closing, consolidation of 
manufacturing facilities, early retirement programs and other overhead cost reductions. We estimate 
that the restructuring will result in improved cost efficiencies of around $100 million. We would expect 
these savings to impact reported results commencing in 1990, as the restructuring will be gradually 
implemented throughout 1989. 

Philip Morris' fourth-quarter results were impacted by these events and require some special explana- 
tion. First, the company reported that net earnings per share declined by 27% to $1.48 per share, 
down from $2.02 a year earlier. We would note that earnings were negatively impacted by the $0.91 
per share restructuring charge at General Foods and by $0.06 per share associated with the adoption 
of FASB #96. Excluding these two items reveals that earnings per share just from operations were 
$2.45 per share, which was almost exactly in line with our estimate of $2.44 per share. Unit shipments 
in key business sectors expanded in the fourth quarter as follows: Domestic cigarettes, 1.5%; Inter¬ 
national cigarettes, 2.0%; and Beer 3.5%. 

Domestic Cigarettes. Philip Morris' domestic cigarette revenues in 1988 rose 11 % to $8.5 billion, 
while operating profits benefited from aggressive pricing, and very modest variable cost increases 
advanced almost 14% to $3.1 billion. Unit sales rose 1.7% to 219.3 billion sticks, up from 215*6 
billion in 1987, and Philip Morris' share of market increased to approximately 39.3% from 37.8%. 
The Marlboro brand franchise continued an incredibly strong performance, with shipments rising 
3.1% to 138.8 billion units, up from 134.6 billion in 1987/Brand volume was boosted by Marlboro 
Lights and the introduction of Marlboro Menthol. 

International Cigarettes. The star performer in Philip Morris' portfolio of tobacco companies com 
tinues to be the firm's international cigarette business. Revenues in 1988 advanced 15% to $8.1 
billion, margins expanded to 9.6% from 8.3%, and operating profits climbed 33% to $774 million. 
International unit shipments rose 4.4% to 334.7 billion sticks. Sales were boosted significantly by 
export volume, which advanced 13.2% to 68.8 billion units. On a worldwide basis, including domes¬ 
tic shipments, Philip Morris' total cigarette volume rose 4.4% to 554 billion units. 

General Foods. General Foods' worldwide revenues rose 5% to $10.4 billion, while operating profits 
were flat at $771; million before nonrecurring operating charges in both 1987 and 1988. Analyzing 
Generali Foods' operations by sector reveals that General Foods U.S.A. experienced a 7.8% increase 
in unit volume, a 10% rise in operating revenues to $3.8 billion* and a 14% jump in operating profits, 
before restructuring costs, to $438 million. Contributing to this performance were strong results by 
Bird's Eye, JelFO, and Kool-Aid. 

The worldwide coffee and international business experienced a slight revenue gain to $4.4 billion* 
However, operating income excluding restructuring costs fell 34% to $165 million. Maxwell House 
continues to have unsatisfactory results. We estimate that the operating losses in domestic coffee 
equaled or exceeded $50' million. The major problerm was an attempt to recover market share loss 
experienced earlier in the year, and the marketing expenditures associated with this share reversal 
severely impacted profits. By contrast, the company experienced a strong performance in the interna- 



ADDITIONAL INFORMATION ON COMPANIES MENTIONED IN THIS REPORT IS AVAILABLE ON REQUEST 
The Information and data in this report were obtained from sources considered reliable. Their accuracy or completeness is not guaranteed, 
and the giving of the same is not to be deemedan offer or solicitation on our part wrth respect to the sale or purchase of any securities or 
commodities. Dean Winer,Reynolds or,its officers and directors may in,the normal course of business have a position in securities mentioned 
in this report. "S£tP 100," "500," "$&R Industrials," andi "S&P Composite" are trademarks of Standard & Poor's Corporation. 
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tionall coffee sector, where volume advanced 6% with the strongest gains recorded in Europe and : 
Asia. 

Tonnage growth at Oscar Mayer Foods continued to be excellent with sliced luncheon red meat 
volume rising 7.6%, whiie tonnage of Louis Rich turkey products expanded 13.7%. Oscar Mayer's 
total operating revenues increased 5% to $2.3 billion, and operating income/ose over 15% to $197 
million; 

The results ofi Kraft, Inc. were included only since December 7, 1988. On this basis Kraft contributed 
$821 million to opereting revenues and! $78 million to operating income. Tonnage growth for all of 
Kraft's divisions in the fourth quarter rose by 4%. On a full year basis, tonnage of U.S. consumer 
foods and international operations each rose 4%, while volume in the U.S. commercial foods sector 
expanded almost 19%. 

Miller Brewing registered one of its strongest sales gains in many years, with a 3.5% unit volume 
increase to 40.7 million barrels. While operating revenues rose 5% to $3.3 biilion v margins widened to 
5.8% from 5.5% and operating income climbed 12% to $190 million. The performance of Miller 
continued ; to be led by Genuine Draft, the sales of which expanded over 50% for the second consecu¬ 
tive year; 

Philip Morris' financial service and real estate units registered a 29 % increase in operating revenues to . 
$629 million, andoperating income rose 85% to $163 million, up from $88 million in the year-earlier 
period! The profit advance was aided by an aggressive land sales program in the real estate operations 
in California. We would note that the acquisition of Kraft did dilute fourth-quarter earnings by $0.12 
per share, and that the full-year tax rate was unusually low at 37.3% reflecting the adoption ofi FASB 
No. 96. Importantly, our earnings estimate for 1989 remains unchanged at $11.55 per share. Other 
details of Philip Morris' year-end! results are outlined in Table 1. 

LA 

Listed options on this issue are available. 
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TABUS' 1 


PHILIP MORRIS COMPANIES INC. 


OPERATING ANALYSIS BY LINES OF BUSINESS 


(Dollar Amounts in Millions) 


Percent 

1987R 1983 Change 


Operating Revenues by Business 


Philip Morris U. S.A. 

$7,640 

$3,501 

m 

Philip Morris International 

7,004 

8,085 

15 

General Foods Corporation 

9,946 

10,444 

5 

Kraft 

.... 

821 


Miller Brewing 

3,105 

3,262 

5 

Financial Services, Real Estate & Other 

483 

629 

29 

Total Operating Revenues 

$28,183 

$31,742 

13 


Operating Profits by Business 


Philip Morris U.S.A. 

$2,715 

$3,087 

14 

Operating Margin 

35.5X 

36.3X 


Philip Morris International 

$582 

$774 

33 

Operating, Margin 

8.3X 

9.6X 


General Foods Corporation 

$773 

$771 

*0 

Operating Margin 

7.8X 

7.4X 


Kraf t 

... 

$78 


Operating Margin 

... 

9.5X 


Miller Brewing 

$170 

$190 

12 

Operating Margin 

5.5X 

5.8X 


Financial Services, Real Estate & Other 

$38 

$163 

85 

Operating Margin 

18.0% 

25.9X 


Total Operating Income 

$4,328 

$5,063 

17 

Operating; Margin 

15.4% 

16.OX 


Amortization of Goodwill 

$105 

$125 

19 

Restructuring of General Foods Corporation 

71 (1) 

348 

390 

Unallocated Corporate Expenses 

162 

193 

19 

Interest Expense,; Net 

646 

670 

4 

Pretax Income 

$3,344 

$3,727 

11 

Ta xes 

1,502 

1,390 

-7 

Tax Rate 

44.9X 

37.3X 


Net Income 

$1,842 

$2,337 

27 

Earnings Per Share 

*7.75 

$10.03 

29 

Average Shares Outstanding 

237.8 

233.0 

-2 

(1) Includes a $117' miil lion restructuring 

charge and a 

$46 mi llion gain 



from the sale of Open Pit barbeque sauce. 
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PaineWebber 

Philip Morris Companies Inc. 


Review of full year results 


Buy ■ Strong earnings gains from U.S. and international cigarette operations. 

■ Major restructuring under way in General Foods’ coffee business. 

■ Genuine Draft and Milwaukee's Best boost Miller’s barrelage. 

■ Stock selling at 25% discount to S&P 500 represents unusually gpod value. 
Reiterate buy 0 IS) rating. 


Philip Morris reported fourth quarter and full year earnings 
per share of $ 1.48'and $ 10.03',. respectively,. Fourth qparter 
earnings from continuing operations were actually $2145 per 
share, since the $1.48 figure included the following two 
factors; 1) a $0.91 per share charge related!to a reserve estab* 
lished for the restructuring of General Foods' domesric coffee 
business and 2) a $0.06 per share fourth quarter charge asso¬ 
ciated wich the adoption of SFAS 96 (which for the full year 
1988 actually is a credit; see our discussion under point 
number 5 below). The $2.45 for the fourth:quarter compares 
to $2.02 per share earned a year earlier andlco our baseline 
estimate of $2.54 per share. The variance from forecast 
derives from the larger than expected operating loss from the 
domestic coffee business (a $50 million loss versus our esti¬ 
mate of $5 million). 

For 1989, we are lowering our earnings per share estimate by 
SO; 10, to $ 11.65 from $ 11.75 . Thar would be a 1697 
increase over last year’s reported $10.03. For 1990, we 
anticipate EPS of $14.00, a 2097: increase over our 1989 
estimate. 

Highlights of the year are given below: 

1. Domesric cigarette units increased 1'. 7 9^ tor the full year. 
The industry' was off an estimated 2.197. Operating earn¬ 
ings for the division increased 1497,, on target with our 
forecast. 


1/25 prices 103 vs NYSE 

. —MO 32-week 

range S80 1 /: 

- 103‘/i 

FY 12/3H 

1987 

1988 

1989E 

Qi 

SL.62 

S3.25 

S2.45 

Q2 

"2,00 

2.61 

3 09 

Q3 

2.111 

2,68 

3 18 

Q4 

2.02 

1.48 

2.93 

Year 

7.. 75. 

10.03 

11.65' 

P/E 



89 

Div. 

S3.00 

S3.83: 

S4.50 

Yield 



4.3^ 

Secular Growth Rare 



1897, 

Opnonable 


2. Overseas, cigarette volume was up.4.4=9?', with increases 
in Europe (up 59c) and! Asia (up 10'90, offset in parr by a 
unit decline in Latin America (orf an estimated 4.5971. 
Operating income for the international cigarette business 
increased 337c:. 

3. Miller Brewing Company, experienced its best volume 
growth of the 1980s, with a 3!. 597 increase. Barrelage 
growrh was led'by gains from Genuine Draft (up an esti¬ 
mated 459c) andIMilwaukee's Best Oup 159?)i Operating 
income for the division increased 129c. 

4'. General Foods’ performance was a mixed bag, with Gen¬ 
eral' Foods U.S. A. strong (up 89c imvolume and^ 1497 in 
operating income), and the worldwide/coffee division 
weak:(a 3497' decline in earnings and a unit.gain.ot 190: 
Oscar Mayer achieved!a 1097 increase in vollime and a 
1597 increase in operating income. 


January 2 7 , 1989 EmanuellGoldman (-4 15) 95-4-6772 

Jacqueline Keyset. Research Associate 

Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 


2025865307 



PaineWebber 


y. The 50.911 per share restructuring charge related totHe 
cotree business was taken rully-in the fourth quarter. By 
contrast, the 50.91 depreciation catd>up:credit assooii- 
ated with-the adoption orSFAS 96 will atfecc all four 
qparters of 1988'. The effect is a restatement of last year’s 
quarters as show-n in Table 1 (there ls some rounding 
error). 

Additional information is available upon request. 


ZMi ! 



1088 Credit charges 
from S FAS *)6 

1088 Rotated 
earningyper share 

lscQ.tr, 

-51 l,V 

$T25 

2nd Qcr. 

-o.'tr 

2.61 

h rd Qrr 

-0)08 

2.68 

-kH Qtr. 

-0)06' 

l.-»8 


so .'9: ii 
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January 2 ', 1989 


Emanuel! Goldmani(-4'l 5:)!9-3 m- 6*’ 7 '2 
Jacqueline Keyser d4 l 5) , 954-6 T ' r 5 
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OVERVIEW OF THE KRAFT GENERAL FOODS GROUP 


In February 1989; Philip Morris announced the formation of the Kraft General 
Foods Group, a functional reorganization of Kraft, Inc. and General Foods Corporation 
operations. In brief, the Kraft GeneralFoods Group, which is headquartered in Glenview, 
Illinois, has seven operating units; as follows: 

General Foods USA, White Plains, New York, includes the following brands: 
Kool-Aid, Crystal Lite, Tang, and Country Time soft drink mixes; Jell-O gelatin; 
Entenmann’s, Freihofer’s, and Oroweat baked goods; Post cereals; Minute Rice; Baker’s 
chocolates; Stove Top stuffings; Ronzoni pastas; and Log Cabin syrups. In addition, the 
U.S. coffee business (Maxwell House, Sanka, Yuban, Brim, and General Foods Inter¬ 
national Coffees) is included in this group. The General Foods Food Services Products 
Division, responsible for sales of coffee and certain other products to food; service 
distributors, is part of General Foods USA. 

Kraft USA, Glenview, Illinois, includes the following brands: Kraft natural and 
processed cheeses; Velveeta; Philadelphia Brand cream cheeses; Cheez Whiz; Miracle 
Whip; Seven Seas salad dressings; and Parkay and Chiffon margarines. Organizationally, 
the group is composed of refrigerated and dry grocery products operations as well as 
the sales, production, technology, and marketing services functions. 

Kraft General Foods International, Rye Brook, New York, manages all of Kraft 
General Foods’ businesses outside the United States and Canada, including operations 
in Europe, Latin America, and the Asia/Pacific region. 

Kraft General Foods Canada is a consolidation of all food operations in Canada, 
a major market for Philip Morris’s food products. Among the leading brands in Canada 
are Kraft and Philadelphia Brand cheese products; Hostess snacks; Jell-O; Birds Eye 
frozen foods; Frito-Lay snack foods; Cool Whip; and Sanka and Maxwell House coffees. 

Oscar Mayer, Madison, Wisconsin, produces Oscar Mayer, Louis Rich, Louis Kemp, 
and Claussen brands of processed meats and turkey products, processed seafood; and 
pickles. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 




2025865309 





Kraft General Foods Frozen Products combines several brands* including The 
Budget Gourmet; Lender’s Bagels; dairy products such as Breyers, Sealtest, Light n’ 
Lively, Knudsen, Frusen Gladje, Cool Whip, and Breakstone’s; Birds Eye; Tombstone 
pizzas; and Jell-O frozen novelties. 

U.S. Commercial Products combines Kraft’s Foodservice Group and Food 
Ingredients Group. 


Source: https:/ .industrydocuments.ucsf.edu; cs/ylclOOOO 
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VI. Materials for 

Panel Discussions 
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It s tough to be a manager today: 

Just look what'son your plate. No matter what 
your business,..no matter where you do it.,.you 
feel competitors breathing down your neck, not 
only from across town, but from Japan, Taiwan, 
Germany. Korea, Singapore, even Yugoslavia. 

Then you've got corporate raiders taking aim to 
buy you up and busts you up. They say you're a 
lazy, no-account, entrenched management, wasting 
the owmers' and shareholders' money. If youknew 
how to manage, they say, then you wouldn't be 
getting your head handed to you by all those people 
from Japan, Germany. Korea, Singapore, and even 
Yugoslavia. 


“Some of your employees are doing things 
other people don’t want them to do, a lot 
of which you don’t want them to do,” 


And as if that weren't enough, you probably 
have discovered recently that social problems and 
controversies are spilling over into the workplace. 
By that I mean controversies about how your em¬ 
ployees are living their lives. 

Some of your employees are dbing things other 
people don't want them to do. a lot of which you 
dbn't want them to do. And you : re told you ought 
to do something about that, too. 

—Some are using illegal drugs...or abusing 
legal ones. Nbbody who cares about this nation's 
vitality wants them to do that. 

—Some of your employees are contracting a 
deadly and mysterious disease. AIDS, and we all 
wish they w eren't; more than that, a lot of folks 
wish employees weren't doing the things that put 
them at risk for AIDS . 

—Some of your employees are doing something 
perfectly legal—namely, smoking—but to many 
people, it's objectionable, and they want that 
to stop: 

So there you sit with a plateful of problems in 
front of you. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 
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Do something! you’re told. Solve those prob¬ 
lems!: Prove you’re a manager! 

Under the circumstances, it's tempting to reach 
out; grab the problem that looks easiest and quick¬ 
est to fix, and without a lot of thought, find what 
looks like the quickest and easiest solution. 


“The moral duty to be our brothers 
keeper doesn’t give us the moralizing 
right to be Big Brother.” 


Which problem? Well, why not your employees! 
suspicious habits? 

Which solution? Simple. Find out what your 
emplbyees are doing with their lives. Then threaten 
to use your power of firing to control them. 

That is simple. It’s even elegant. 

But, my friends, it’s wrong. 

The moral duty to be our brother’s keeper 
doesn’t give us the moralizing right to be Big 
Brother. 

You and I need to resist the temptation—which: 
comes in the name of virtue—to poke our noses 
into the private lives of our employees. And obvi¬ 
ously. since most of us are emplbyees too, that also 
means resisting ways to let our managers poke their 
noses into our lives. 

Such snooping doesn’t make good business 
sense, legal sense, or ethical sense. And it shortcir- 
cuits the actual management process of finding 
good solutions to real 1 problems. 

The pressures to violate privacy start, often, with 
good intentions (the paving stones of all those roads 
that lead to one place—and I don’t mean Rome or 
Milwaukee!). 

And the good intention is to solve something that 
has become viewed as a social!problem. The lead¬ 
ing items that carry the label of “sociali problem" 
today are drugs, AIDS, and, yes, drinking alcohol 
beverages and smoking. 

What sort of problem each one of those is . whose 
problem it is, even whether it is a problem, are 
matters of some complexity. j 

As president of a company where one of our 
leading products is cigarettes, for instance, not to 
mention beer, I can do my special pleading on how 
unjust it is for our products and our consumers to 


have the label of “social problem” slapped on 
them . But justly or unjustly, that’s how they are 
labeled. And my chief interest today is not to do 
special pleading for our industry. 

My chief interest is to speak to you, manager- 
to-manager, about the ways we managers are 
being pressed to do something about these social 
problems. 

Oddly, what we're not being pressed to do is 
address the workplace aspect of these problems in a 
way that makes business and social sense. 

Instead, we’re being pressed to focus our ener¬ 
gies on finding out what our employees db with 
their lives outside of work. 

More than that, we are being pressed to use the 
threat of job discipline, or loss, to control how our 
employees choose to live their lives, whether or not 
those choices have a specific effect on job perform¬ 
ance. That concept is of key importance. 


“The men from Henry Ford’s ‘Sociologi¬ 
cal Department’ checked into employees’ 
bankbooks to see if they were thrifty” 


We are being pressed; in fact, to exercise the 
kind of control over our employees’ lives that 
hasn’t been seen since the days when Henry Ford 
sent his investigators into the homes and boarding 
houses of Ford emplbyees, in the decade before 
World War I, to see that their personal habits and 
living conditions met company standards. 

The men from Ford’s “Sociological Depart¬ 
ment” checked into employees’ bankbooks to see if 
they were thrifty. They checked into their bed¬ 
rooms and kitchens to see whether they were neat. 
They checked their diet, their drinking habits, and 
the time they went to bed , to see if they were lead¬ 
ing healthy lives. 

And, if a worker failed these company checks, 
he would not get the famous $5-a-day wage. 

As I noted before, the new intrusive paternalism 
we are seeing sounds a lot like Henry Ford’s 
approach—well-meaning, but basically not what 
Americans then or now are willing to accept as the 
price of a paycheck. 

And it’s not just that your bankbook, bedroom, 
and kitchen...and mine...could be checked. 


3! 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 




2Q25865315 




“Random urinalysis, blood, and pulmo¬ 
nary function tests, lie detectors, and elec¬ 
tronic eavesdropping are being used to 
check up on how people live their lives 
outside of work.” 


Things aren’t done that crudely—or 
innocently—today. Today's technology makes it 
possible for snooping to be more subtle. In fact, 
that's one element of the temptation. The tools are 
so: readily available. 

These days, snooping can be done by random 
urinalVsis tests for drugs... random blood tests for 
bothidmgs and the AIDS virus...lie detector tests 
... .electronic eavesdropping.. .and pulmonary 
function tests for smoking. 

What these tests have in common is that most 
often they are not being used to diagnose any spe¬ 
cific job-performance problem. They are being 
used broadside, to-check up indiscriminately on 
how people live their lives outside of work. 

In part, companies are trying to solve real 
problems—from impaired employees to soaring 
insurance costs.There's no doubt about that. But 
making employment contingent on off-duty behav¬ 
ior dodges the difficult task of dealing justly and 
fairly with social!controversies in the workplace. 

Violating our employees' privacy doesn’t make 
business sense imlarge part because such violations 
impose an enormous cost on business—one that's 
out of proportion to their benefits. 

Part of the cost is quite literal. For instance, do¬ 
ing random tests well, particularly blood and urine 
tests, is expensive, as much as 45 to 50 dollars a 
test., If you're a big operation like we are, such 
testing could cost'you well over a million dollars 
a year. 

There are cheaper tests. But they turn out to be 
even costlier in the long run since their information 
is so bad that it becomes unusable if—andmore 
often, when—an employee takes you to court. 

W r hat would you find out from these tests? 1 
Maybe you indeed would find out who', at some 
time in the more or less recent past, had used 
drugs. But you 1 wouldn't know if they'd been im¬ 
paired. You'wouldn't know if they'd been using on 


the job. You wouldn’t know if they ’d been costing 
your business money. 

What you know was what they ’d been up 
to when you weren’t around. 

Now, that’s handy information for a police state. 
But we run businesses, not an arm of the state— 
whether police or democratic. 

So these tests tell us at the same time both more 
than we need to know to run our businesses (since 
they revealiwhat employees do off-hours), and less 
than we need to know to run our businesses isince 
they don't tell us when employees are impaired on. 
the job):. 


“We need employees who will bust their 
fannies for us. They’re not going to if they 
think we’re waiting to bust them ” 


Those are some of the direct costs of efforts to 
snoop on employees. But I happen to think the indi¬ 
rect costs are even greater and more profound'for 
the long-term lives of our businesses. These are 
the costs in employee morale, commitment, 
and loyalty—all fragile commodities anyway 
these days. 

Given the competitive pressures we ail face, we 
need employees who willibust their fannies for us. 
They’re not going to do that if they think you and I 
are sitting there waiting to bust them for something 
they may or may not be doing off the job. 

Violating employee privacy also does not make 
good legal sense, for the simple reason, that courts 
and legislatures—both state and Federal—have 
increasingly said companies cannot fire employees 
for what they do off the job—even if you catchthem 

You used to be able to fire non-represented 
employees—non-union employees, that is—for any 
reason or no reason, including the fact that you 
didn’t like what they did with their spare time. I 
don’t happen to think that was a particularly good 
wav to treat people. But under the old notion of 
“employment at will," you could do it. 

These days, that notion is rapidly becoming an 
historic artifact and ceasing to be a fact of manage¬ 
rial life. More and more state courts allow employ¬ 
ees, represented or not, to sue for wrongfuli 
discharge. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 
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And'employees are doing just that. Al^n Westin, 
the political scientist at Columbia University and 
expert on privacy, has found that some 25,000 suits 
alleging termination'without cause are now pending 
in state courts. In the lkte 70’s, he says, there were 
only about 200. So we've come from 200 to 25,000. 


“In violation of privacy suits, the courts 
are siding with the employees.” 


More specifically, a substantial number of these 
suits were brought on the ground^ of violation of 
privacy. The employee says: “I was doing some¬ 
thing off the job that you didn't like and you fired 
me for it." 

“And furthermore," says the employee, "Hthink 
that’s wrong." 

While employers sometimes win these suits, the 
greater tendency is to lose them. The courts are 
siding with the employees. Between 1985 and mid- 
1987, according to two Washington'lawyers, Ira 
Shapiro and Robert Durston, there were 97 verdicts 
against employers in privacy cases. Before 1980, 
they say, it was practically unheard of for such 
cases to even get to ajury. 

If you respond to social winds, it doesn't take a 
weatherman to see which way this wind is blowing 1 . 

But I don’t wantyou or me to make business 
policy on the basis of weather reports. 

If there w-ere either a business principle or an 
ethical principle worth defending, then I’d say keep 
going to court: Damn the legal fees, full speed' 
ahead i. (On the other hand, as fiduciaries for our 
owners and shareholders, I don't think we ought to 
be encouraging a multiple for corporate legal fees 
that exceeds our P/E multiple.) 

In this case, thought there is neither a business 
principle nor an ethical principle worth defending. 
In fact, we're being pressured to practice bad ethics 
as well I as bad business . 

That statement may be surprising, I realize, 
since one view- of business ethics is that it's based 
on business being sensitive and responsive to the 
desires and preferences of the general public. 

That's both true and false—but more false than 
true, because ir leaves out social values. 


If popular opinion were our moral touchstone, 
then when popular opinion said 1 “Don’t hire 
blacks" or "Don’t hire women ” business would 
blithely practice discrimination. And 30, even 20, 
even 10 years ago, that’s exactly what a lot of busi¬ 
nesses did. 

Mine, I'm proud to say, did not. Even though it 
cost us business, we hired and recruited minorities. 
In the 1950's, we withstood a boycott of ourprod¬ 
ucts in the South organized bv the white citizens’ 
councils and the Ku Klux Klan. It hurt our sales 
...but we held firm. 

We felt then, and feel now, that popular opinion 
is neither the firmest moral foundation nor the best 
guidb for business policy. 


“Invasive solutions to social problems 
violate the soundest ethical standards of 
this society” 


Rather, we think the proper relation between 
business policy and general social values is 
achieved by sticking to fundamental and enduring 
principles. Those are the best guides for the long 
run. And among those principles in Western society 
are "tolerance”... "fair play” (particularly in the 
form the lawyers call "due process”)... and "re¬ 
spect for individual choices.” 

The kind of invasive solutions to social problems 
that are being urged upon us as business managers 
violate those principles. Random drug testing, 
random blbod testing, random pulmonary tests—all 
of them violate the soundest'ethical standards of 
this society-. 

But wait, we are told, these problems aren’t so 
simple. They’re so serious, we’re told, we’ve got 
to take extreme measures. We’re told it’s OK to 
"give up" a little tolerance or a little fairness on 
these issues. We're assured there’ll be no harm 
done to the general principles of respect, privacy, 
fairness, and!tolerance. 

At best that's a naive view. (It's a little like Adam 
saying to God:: "Gee, God, I only took one bite; it's 
not like I ate the whole apple. What’s the big 
deal 9 !") 

As the political scientist Alida Brill has said: "I 
think it innocent of the history of intolerance to 


Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 
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believe that we can pick and choose among the 
varieties of intolerance, permit a few, and still 
come out a society which respects individual differ¬ 
ence and personal choice.” 

Dr. Brill adds:: “Official sanctions for control 
hng some personal!behaviors set a climate for the 
control of a series of other behaviors ” 

What Dr. Brill is saying is that intolerance is 
one tough genie to put back in the bottle. It’s 
contagious. 

In short, a simple solution can become one more 
paving stone on a road, if not to perdition, at least 
down what the lawyers call the “slippery slope ” 


“If you get the wrong exercise as pre¬ 
scribed bv the company wellness director, 
why, perhaps the company personnel offi¬ 
cer ought to pass you over for a promo¬ 
tion.” 


Are we now on a similar slope when we are told 
that business managers ought to control some of 
the lifestyle choices of their employees outside 
of work? 

Columbia’s Professor Westin thinks so. It’s a 
short step, he says, from where we are today to 
controlling a wholfe host of off-the-job behaviors. 

And he says one stepping stone especially worth 
noting is so-callfed corporate “wellness” programs. 

In many ways they sum up the whole trend in this 
country toward a preoccupation with fitness at any 
price. With their concerns about “proper” diet and 
“proper” exercise, the logical next step for those 
programs—given the current climate—is to check, 
subtly of course, on what you eat at home, how 
much sleep you get, and how much exercise you 
get—all of the prescribed sort, of course. 

If you eat too mucfu don’t exercise enough, or 
get the wrong exercise as prescribed by the com¬ 
pany wellness director, why then, perhaps the com¬ 
pany personnel officer ought to pass you over for a 
promotion^—or fire you. 

Among the things I suspect yon will not find on 
the company wellness director’s list of approved 
foods are Ambrosia Chocolate, State Fair Cream 
Puffs, Usinger’s Sausage, and Wisconsin cheese 
and ice cream—not to mention Oscar Mayer bacon 
and Miller Genuine Draft'and Lite. 

8 : 


And among the approved exercises, I’ll bet you 
won’t find running around the countryside on a 
Harley, or racing your outboard across Lake 
Michigan. 

Is that far-fetched? I don’t think so. We've 
seen that kind of overt control in this country at 
least once before: across the lake in Henry Ford's 
Michigan. 

If we abandoniour ethical! standards of privacy, 
tolerance, fairness, due process, and>respect for 
individual choice now r , w.e are laying the ground¬ 
work for attacks later on other lifestyle choices— 
fromeating well-marbled red meat, to driving 1 
snowmobiles or high-performance cars, to skiing, 
to joining a gun club, to watching television (after 
all, couch potatoes surely are a drag on the national 
economy and a threat to public health! ). 

I don’t think you and I want'to be a party to that. 

Does that'mean we ought to do nothing about 
social problems? Does that mean we ought;to toler¬ 
ate anything, anytime—on or off the job—from our 
employees? 

No. It does not. 

But it does mean we have to deal with those 
problems and issues justly and fairly. 


“For drug problems, we can develop just 
and effective policies combining on-the- 
job performance appraisals with discipli¬ 
nary systems and assistance programs.” 


After all, the Constitution may protect all of us 
from coerced'self-incriminationL But it does not 
protect and condone crime itself. 

The Constitution’s balanced approach should be 
our model. 

From a business standpoint, I believe there in¬ 
deed is a great deaf we can do to address social 
problems—insofar as they affect the workplace and 
show up as specific performance issues. 

For instance, for drug problems, we can develop 
and implement just and effective policies which 
combine actual!on-the-job performance appraisals 
with disciplinary-' systems andiemployee assistance 
programs. The same thing can be done with alco¬ 
holism and other alcohol abuse. 

Performance appraisals are hard to-do. well. LIU 
grant you. But whoever said we were getting paid 
sr 
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to make the easy decisions in this life? 

If we want to address the broader social aspect of 
these problems, we can use company contributions 
to support dhig education and rehabilitation pro¬ 
grams such as the very fine one here in Milwaukee 
at DePaul. 

As for AIDS, we can provide medical assistance, 
understanding, and compassion to our employees 
w ho suffer from the disease. And we can provide 
knowledge, and the means to comprehend this ter¬ 
rible disease, : for alto ur employees. 

We can also make sure we do nothing toTeed the 
hysteria about AIDS, and we can-make sure that w>e 
do not subtly and not-so-subtly stigmatize those 
most at risk. 

And as with drug problems, we can use our cor¬ 
porate contributions to support programs of re¬ 
search, education, and prevention. Philip Morris, 
for instance, has just pledged $100,000 to the Na¬ 
tional AIDS Fund initiated by the Ford Foundation. 

As for smoking, well, I said I didn’t want todo 
any special pleading and I won’t. But let me take a 
stab at this one anyway, knowing that-you will 
probably be doing some considerable discounting 
of what; I have to say. 

I believe the same principle applies here as with 
the other issues. Our focus ought to be on the work¬ 
place. And our aim should be to develop policies 
that are just and fair for all employees—non- 
smokers and smokers alike. 

If you agree with me this far. I’ll be happy. Be¬ 
yond this, I know’ we may come out at different 


“We ought not to Fight legislation that 
sensibly protects employee privacy 
rights/ 1 


places. For some of you, a total ban on smoking 
might seem fair. 

But I suspect the smokers m your workforce 
would not agree. Maybe even some of the non- 

smokers. 

That said, I willlsay I know how complicated it is 
to put on paper a more comprehensive and just 
policy for the w'orkplhce. Ii know’ because we’ve 
just gone through that back at Philip Moms head¬ 
quarters in New York City. 

10 


You heard me right. We’ve put together a written 
policy which;formalizes what we think we’ve been 
practicing all along—the principle that smokers and 
non-smokers can exist peacefully and considerately 
in the same place. 

We’ve done that even though our office building 
is exempt from the new' smoking ordinance in New 
York City which mandates such policies for nearly 
everyone else. We think formalizing our practice is 
the right thing to do if you are going to be true to 
your principles. 

Ultimately, I think that if alliof us are going to be 
true to our principles of fairness to employees, then 
we ought not to fight legislation that sensibly pro- 
tectsemployee privacy rights. We ought to support! 
suchilegislation. After all, as employees, too, we’d 
only be being fair to ourselves. That can’t be so 
hard, can it? 


“It took Ford nearly 50 years to catch up 
again after taking its eye off the ball and 
putting it on the bedrooms/ 1 


The really hard thing is to get back down to the 
business of running our businesses welll 

If you and I resist the pressure to snoop on our 
employees, we can get on with our jobs— 
increasing the real wealth of this nation by produc¬ 
ing goods and services that compete in a world 
marketplace. In that competition to hand heads to 
people, let’s you and I, once again, do the handing, 
not those guys and gals from Japam Germany, Ko¬ 
rea, Singapore, and even Yugoslavia. 

And by the w’ay, do you know what General 
Motors was doing w'hile Henry was checking up 
on his employees? GM was learning how to paint 
cars any colbr other than black. Car buyers appre¬ 
ciated that. It took Ford nearly 50 years to catch up 
again after taking its eye off the ball and putting it 
on the bedrooms. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 
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ORIGINS OF THE RIGHT TO PRIVACY 


While legislators, judges, and philosophers seldom agree on what - ‘priva¬ 
cy” is or which privacy interests are entitled to protection from intrusion 
by government or other people, it is universally accepted in the United 
Stales that, as stated in the Declaration of Independence, individuals have 
certain “inalienable" rights. The right to privacy is often considered by 
commentators to be one of those rights. 1 

The main task confronting employers and employees is determining 
which privacy rights have been recognized and protected, and how they 
apply in the workplace. An analysis of workplace privacy rights must begin 
with a review of the major sources of these rights: common law torts, 
which limit the acts one person can commit against another; the US 
Constitution, which limits government activities; and state constitutions 
and laws, which provide additional rights and protections against specific 
intrusions into personal privacy. 



Excerpt from Shepard & Dunston, Workplace 
Privacy ( BNA) (1987) 




COMMON LAW RECOGNITION OF PRIVACY RIGHTS 

Prior to 1890, no English or American court had ever expressly granted 
relief based on an individual’s Fight of privacy, although Judge Cooley, an 
authority on the law of torts, had used the phrase “the right to be let 
alone" in his treatise. J In 1890, attorneys Samuel D. Warren and Louis D. 
Brandcis published a landmark article in the Harvard Law Review entitled 
‘The Right To Privacy," in which they argued that implicit in a number of 
common law cases dealing with defamation and property rights was a 
broader principle — the right to privacy — that should receive separate 
recognition as a distinct tort action. They stressed that the press was 
overstepping the bounds of propriety and decency and that “while solitude 
and privacy has become more essential to the individual; . . . modern 
enterprise and invention have, through invasions upon his privacy, subject¬ 
ed him to mental pain and distress, far greater than could be inflicted by 
mere bodily injury." 3 

While for many years legal authorities and the various states could not 
agree on whether a separate privacy tort should be recognized, some form 
the tort has now been accepted by the courts or established by legislation 
in every state. 4 In a I960 article explaining how the right to privacy had 
evolved in the states, professor William Prosser maintained that the right 
comprises four torts rather than one: 

‘ 1 he law of privacy comprises four distinct kinds of invasion of four 
dillcrent interests of the plaintiff, which are tied together by the 
common name, but otherwise have almost nothing in common except 
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WORKPLAC E PRIVACY 


that each represents an interference with the right of the plaintiff, in 
the phrase coined by Judge Cooley, Ho be let alone’.’" 

Prosser identified these four privacy torts as; (1) appropriation of the 
name and likeness of another; (2) unreasonable intrusion upon the seclu¬ 
sion of another; (3) unreasonable publicity given to another person’s 
private life; and (4) publicity that unreasonably places a person in a false 
light before the public. Any person who commits one of these torts may be 
held liable to the injured person for compensatory and possibly punitive 
damages. 6 This four-part analysis of the right to privacy was adopted by 
the Restatement {Second) of Torts in 1977, and it has become accepted by 
nearly all courts. Several states have adopted this description of the right 
P r i v ?cy by law. 7 Each of these four privacy torts has been applied in the 
workplace context. 

Appropriation 

the oldest recognized privacy right prohibits the appropriation of other 
individuals’ names or likenesses, without their permission, for commercial 
use* This tort protects individuals’ properly interest and their personal 
interest in not having their names or faces used by others. Sometimes 
called the “right of publicity,” the tort of appropriation has been cited by 
employees after their company has used photographs of them to advertise 
its products. The protection against appropriation is firmly established 
today and is seldom considered novel or controversial. 

Intrusion 

The rule against intrusion generally states that anyone who intentionally 
intrudes upon the solitude or seclusion of another person or upon his or her 
private affairs or concerns is subject to liability if the intrusion would be 
highly offensive to a reasonable person. 9 The intrusion can be physical, 
such as breaking into a person’s home, but the principle extends to 
wiretapping private conversations or looking into the windows of a person’s 
home. 1 he intrusion may also comprise some other form of investigation or 
examination of individuals’ private concerns, such as opening their mail or 
searching their safes or wallets. 10 The place, item, or thing intruded upon 
must be private and entitled to privacy. For example, it has been argued 
that no right to be let alone” exists on a public street, and therefore it is 
not an invasion of privacy to follow and watch a person in public." 

The intrusion tort is based on the psychological distress caused by the 
intrusion itself. The defendant need not have learned anything private or 
embarrassing about the plaintiff, or wrongfully disclosed any such infor¬ 
mation. In the workplace, intrusion suits have been brought as a result of 
an employer’s surveillance or investigation of its employees,' 1 searches of 
an employee’s personal belongings contrary to the employer’s policies and 
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practices," and when employers have acted on the basis of an employee’s 
private affairs, such as firing someone for socializing with or dating 
employees of a competitor." 

Public Disclosure of Private Facts 

This tort prohibits making public matters in the private life of a person 
if the publicity is highly offensive to a reasonable person and is not of 
legitimate concern to the public. Liability can be imposed even if the 
information is true and the plaintiff could not sue for defamation." This 
tori focuses on publicity given to private facts about individuals. “Public¬ 
ity” in this context means that the matter is made public by communicat¬ 
ing it to a targe number of people. Usually it is not an invasion of privacy 
to communicate a fact about the plaintiff s private life to one person or to a 
small group of people, but the same statement made in an address to a 
laFge audience can be sufficient to establish privacy invasion. 16 For exam= 
pie, it can be an invasion of individuals’ rights to publish in a newspaper 
that they do not pay their debts, but it is not an invasion of privacy to com¬ 
municate that same information to their employers.' 7 

For invasion of privacy to occur, the facts that are made public must be 
private ones. Examples include sexual relations, family quarrels, personal 
illnesses that carry negative connotations, and other intimate details of an 
individual’s life. In the workplace, employees have brought cases after 
their "supervisors disclosed, without their knowledge or permission, that 
they had AIDS or that they had received psychiatric treatment. The 
outcome of these cases sometimes depends on the extent of the publicity 
and the state where the claim is filed. 18 

False Light 

The “false light” tort involves publicity that places the plaintiff in a 
false light in the public eye. It requires a showing that the false light in 
which the individual is placed would be highly offensive to a reasonable 
person. 19 The tort is similar in many respects to defamation, but it does not 
require that the plaintiff be defamed. The classic example of this tort was 
a suit by Lord Byron to enjoin the circulation of a bad poem that had been 
attributed to him. 20 Another example would be a published photograph 
that depicts a group of wildcat strikers, but includes a person who was 
merely passing by when the picture was taken. 21 In the workplace context, 
false light claims have been brought in conjunction with defamation claims 
by employees who felt they had been wrongfully accused of dishonesty or 
other misconduct. 22 

Defenses Against Privacy Invasion Claims 

Warren and Brandeis argued in their article that any action that would 
be privileged under the law of defamation should also be privileged under 
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the law of privacy. 2J The law of defamation recognizes a qualified privilege 
when a statement is made in good faith about a subject in which the person 
communicating it has an interest, and the communication is made to a 
person who has a corresponding interest. This privilege can apply to 
employer communications. 24 The qualified privilege of employers to protect 
or further their own legitimate interests has been cited in privacy case 
rulings that have upheld employers' rights to monitor workers’ phone calls 
and conduct time and motion studies of employees. 1 * The employer com¬ 
munication privilege has eroded in some jurisdictions in recent years, as 
juries have increasingly found that employers have waived the privilege 
because they acted with malice. 

PRIVACY RIGHTS UNDER THE U.S. CONSTITUTION 
Griswold and Its Progeny 

The U.S. Constitution does not contain language expressly providing a 
right to privacy. In 1928, Justice Brandcis, co-author of the 1890 privacy 
article, wrote in a dissenting opinion in Olmstead v. United States 26 that 
the fourth Amendment protection against unreasonable searches and 
seizures extends beyond physical invasions of protected space to include 

the right to be let alone.” Later U.S. Supreme Court rulings recognized a 
number of specific constitutional rights relating to personal privacy. But it 
was not until the 1965 Griswold decision, 27 a case involving married 
couples’ access to contraceptives, that the Court ruled that an implied 
privacy right exists within the “penumbras” of guarantees in the Constitu¬ 
tion’s Bill of Rights. This constitutional right to privacy has been devel- 
°P e d through subsequent case law and, although the scope of the right is 
not well-defined, its existence is recognized. 

Justice Douglas’ majority opinion in Griswold relied on several cases 
which suggested that the specific guarantees in the Bill of Rights create 
“zones of privacy.” For example, neither the Constitution nor the Bill of 
Rights mention the freedom to associate with other people. The right to 
have children educated at schools of their parents’ choice — whether 
public, private, or parochial — is also not mentioned, nor is the right to 
study any particular subject or any foreign language. Yet the First 
Amendment has been construed to include these rights. 2 * Pierce v. Society 
oj Sisters 79 upheld parents’ right to educate their children as they choose, 
and Meyer v. Nebraska 30 recognized the right to study the German 
language in a private school. In each of these cases, the Court ruled that 
the First Amendment prohibits the state from contracting the spectrum of 
available knowledge. Similarly, the Court has protected the “freedom to 
‘*r»sooiatc and privacy in one’s associations,” as a peripheral First Amend¬ 
ment right. 11 
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Justice Douglas noted that other constitutional guarantees, like those in 
the First Amendment, had been recognized as protecting the “zones of 
privacy.” The Fourth Amendment affirms the “right of the people to be 
secure in their persons, houses, papers, and efleets, against unreasonable 
searches and seizures.” The Fifth Amendment’s Self-Incrimination Clause 
enables citizens to create a zone of privacy that government may not force 
them to surrender to their detriment. The Fourth and Fifth Amendments 
have been described as providing protection against all governmental 
invasions “of the sanctity of a man's home and the privacies of life.” 32 in 
Mapp v. Ohio , the Court said the Fourth Amendment creates a “right to 
privacy, no less important than any other right carefully and particularly 
reserved to the people.” 33 

After reviewing these decisions, Justice Douglas concluded in Griswold 
that “[t]hese eases bear witness that the right of privacy which presses for 
recognition here is a legitimate one.” 34 The Court found that the concerns 
of the marital relationship are within the zone of privacy created by several 
fundamental constitutional guarantees, and that a state, by forbidding the 
use of contraceptives, impermissibly intruded on that relationship. 

Since Griswold, the Court frequently has been presented with cases that 
seek to define and expand the right of privacy. The most important cases 
have been in the area of personal relationships and procreation. Justice 
William Brennan’s majority opinion in Eisensiadt v. Baird " one of several 
cases that struck down limits on access to contraceptives, observed that if 
“the right of privacy means anything, it is the right of the individual, 
married or single, to be free from unwanted governmental intrusions into 
matters so fundamentally affecting a person as the decision whether to 
bear or beget a child.” 36 

The Court also has recognized and expanded the right of privacy in 
other areas. Whalen v. Roe i7 involved a New York statutory scheme for 
maintaining computerized records of prescriptions for certain dangerous 
drugs. Although it upheld the state law. Justice John Paul Stevens’ 
majority opinion recognized that the right to privacy includes more than 
the specific rights discussed above. Stevens wrote that the right encom¬ 
passes both the “individual interest in avoiding disclosure of personal 
matters” and the “interest in independence in making certain kinds of 
important decisions.” 3 * 

The constitutional privacy protections that arise from Griswold apply to 
the actions of the federal government and the states, and therefore they 
cover all public employees. With some limited exceptions, they do not 
restrict private employers. Absent specific state or federal legislation, only 
the common law torts such as “invasion of privacy” and “defamation” 
define the privacy rights of private employees. Nevertheless, the protec¬ 
tions afforded public employees are important to private employees be¬ 
cause many courts and arbitrators look at constitutional protections for 
guidance on the type of privacy interests that deserve protection. They 
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often incorporate these concepts, by analogy, in cases involving workplace 
disputes brought under other theories, such as wrongful discharge. 

I he Supreme Court lias confronted the issue of privacy in the workplace 
in cases involving search and seizure. The Court has recognized, in the 
context of criminal litigation, that employees may sometimes have a 
reasonable expectation of privacy in the workplace. In Mancusi v. De 
Forte ,- 9 the Court concluded that a union official had a personal right 
under the Fourth Amendment to object to an allegedly unreasonable 
search and seizure by police of union records from a union oflice the 
plaint ill shared with other union officials. The Court found that the union 
official, who spent considerable time in the office, had custody of records 
at the time of the seizure and could reasonably have expected that such 
records would not be touched except with the permission of other union 
officials. In another criminal case, Oliver v. United Stales where the 
Court found no legitimate expectation of privacy in open fields such as 
farms or park land, it noted in a footnote that legitimate expectations of 
privacy may exist in offices and commercial buildings. 

1 hese cases foreshadowed an extension of the right to privacy into the 
workplace, if public employees have a reasonable expectation of protection 
a g a hist searches of desks, lockers, and personal belongings. The extent to 
which the fourth Amendment provides a right to privacy in the workplace 
was presented to the Court this year in O’Connor v. Ortega*' 

O’Connor v. Ortega: Workplace Privacy 1987 

The Supreme Court addressed in Ortega the issue of whether the search 
of a state employee s desk, without prior notification or his approval, 
constituted an unreasonable search and seizure in violation of the employ¬ 
ee’s reasonable expectation of privacy in the workplace. This case is the 
first civil action of this kind to reach the Court. 

Magno Ortega, a psychiatrist, was an employee of a state hospital in 
California. He had primary responsibility for training physicians in the 
psychiatric residency program, and had been employed by the hospital for 
17 years. Hospital officials became concerned about possible improprieties 
in Ortega’s management of the residency program, particularly his acquisi¬ 
tion of a computer that may have been paid for with coerced contributions, 
plus charges that he had sexually harassed female hospital employees and 
had taken inappropriate disciplinary action against a resident. 

While Ortega was on administrative leave pending investigation of the 
charges, hospital officials, allegedly to take inventory and secure state 
property, searched Ortega’s oflice and seized several personal items from 
kis desk an( -l hie cabinets — a Valentine’s Day card, photographs, and a 
book of poetry from a former resident — that were used in administrative 
proceedings that led to his dismissal. No formal inventory of the property 
was ever made, and the other papers in the cilice were placed in boxes for 
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storage. Ortega filed an action against the hospital officials alleging that 
the search of his office violated the Fourth Amendment. 42 

The Court addressed two issues: whether Ortega, as a public employee, 
had a reasonable expectation of privacy in his office, desk, and file cabinets 
at his place of work, and if so, whether the search was reasonable under 
the Fourth Amendment. 

The Fourth Amendment protects the “right qf the people to be secure in 
their persons, houses, papers and effects, against unreasonable searches 
and seizures.” 43 The amendment applies, through the due process clause of 
the Fourteenth Amendment, to the conduct of state and local government 
officials, including searches and seizures by government employees or 
supervisors of the private property of their employees. Previous decisions 
established that Fourth Amendment rights are implied only if the conduct 
of the governmental officials infringes on “an expectation of privacy that 
society is prepared to consider reasonable.” 44 Several factors are used to 
determine what expectations arc considered reasonable, including the 
intent of those who wrote the Fourth Amendment, the uses to which the in¬ 
dividual has put a location, and societal understanding that certain areas 
deserve protection from the government. 45 

Drawing on Oliver and other decisions, the Court held that public 
employees may have a reasonable expectation of privacy against intrusions 
in the workplace. As with the expectation of privacy in the home, this 
expectation of privacy in the workplace is “based upon societal expecta¬ 
tions that have deep roots in the history of the Amendment.” The Court 
concluded that public employees may have the same reasonable expecta¬ 
tions of privacy in their workplaces as private sector employees. 

The Court, noting the wide variety of public sector work environments, 
held that the reasonableness of an expectation of privacy must be decided 
on a case-by-case basis. For example, the Court observed that an office is 
seldom a private enclave free from entry by others. It is the nature of 
government offices that many people — fellow employees, supervisors, 
visitors, and the general public — may have frequent access to an 
individual’s office. While “constitutional protection against unreasonable 
searches by the government does not disappear merely because the govern¬ 
ment has the right to make reasonable intrusions in its capacity as 
employer,” 46 some government offices may be so open to fellow employees 
or to the public that no expectation of privacy is reasonable. 

The undisputed evidence disclosed that Ortega did not share his desk or 
file cabinets with any other employees. Ortega had occupied the office for 
17 years and he kept many materials in his office, including personal 
correspondence, medical files, correspondence from private patients not 
connected to the hospital, personal financial records, teaching aids and 
notes, and personal gifts and mementos. The fdes on physicians in 
residency training were kept outside Ortega’s office. On the the basis of 
this evidence, the Court agreed that Ortega had a reasonable expectation 
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of privacy in his desk and file eabmels. l ive justices also agreed that 
Ortega had a reasonable expectation of privacy in his ofiiee. 

The Court then considered whether the search was reasonable under the 
fourth Amendment. What is reasonable depends on the context within 
which a search is conducted. 4 ’ The standard of reasonableness applicable to 
different types of searches involves “balancing the nature and quality of 
the intrusion against the important governmental interest alleged to justify 
the intrusion.” 4 * 5 In the case of searches conducted by a public employer, 
courts must balance the invasion of employees’ legitimate expectations of 
privacy against the government’s need for supervision, control, and effi¬ 
cient operation of the workplace. 

The Court found little case law on the appropriate standard of reason¬ 
ableness for a public employer’s work-related search of its employees’ 
offices, desks, or file cabinets. The lower courts that had addressed this 
issue had generally ruled that any search by an employer satisfies the 
fourth Amendment reasonableness requirement if it is “work-related.” 49 
Recognizing that the legitimate privacy interests of public employees in 
the private objects they bring into the workplace may be substantial, the 
Court balanced the realities of the workplace and rejected the idea that 
officials be required to obtain a warrant before they conduct a search. In 
the Court’s view, requiring employers to obtain warrants when they want 
to enter an employee's ofiice, desk, or file cabinet for a work-related 
purpose would seriously disrupt the routine conduct of business and would 
be unduly burdensome. 

The Court also considered whether public employers must have probable 
cause to believe a crime has been committed before searching their 
employees’ offices. Although it recognized that searches usually must be 
based on probable cause, the Court held in Ortega that a probable cause 
requirement would cause intolerable burdens for public employers con¬ 
fronted w ith a need to correct employee misconduct or incompetence. 50 The 
Court concluded that for legitimate, work-related, non-investigatory intru¬ 
sions as well as investigations of work-related misconduct, a standard of 
reasonableness should be applied. This standard, the Court held, would 
neither unduly burden the efforts of government employers to ensure the 
ellicient and proper operation of the workplace nor authorize arbitrary 
intrusion into the privacy of public employees. 

The standard adopted in Ortega means that a search of an employee’s 
office must be “justified at its inception" by the fact that reasonable 
grounds exist for suspecting that the employee is guilty of work-related 
misconduct, or because it is necessary for another work-related purpose, 
such as retrieving a file. The search also must not be excessively intrusive, 
and the methods used must relate to the objective of the search. The Court 
remanded Ortega so the lower court could apply these standards. 

Justice Antonin Scalia concurred in the reversal, but favored a more 
explicit holding in favor of the employer. 1 le suggested that the reasonablc- 
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ness standard established by a plurality of the justices is “so devoid of 
content that it produces rather than eliminates uncertainty in this field.” 
indorsing a supervisor's unrestricted right of access. Justice Scalia sug¬ 
gested that fourth Amendment protections ufc limited in light of the 
government's “special” needs: 

[T] he government, like any other employer, needs frequent and 
convenient access to its desks, files, and offices for work-related 
purposes. I would hold that government searches to retrieve work- 
related materials or to investigate violations of workplace rules- 
searches of the sort that are regarded as reasonable and normal in the 
private employer eontext-do not violate the Fourth Amendment. 51 

The balance struck in Ortega will have a significant impact on the 
development of privacy rights in the workplace. The Court’s recognition 
that the government, in its role of an employer, may conduct certain 
activities that it could not do with other citizens provides a victory for 
employers, and Ortega already is being cited in cases involving drug testing 
of employees. At the same time, the Court's statement that employees may 
have a legitimate expectation of privacy in the workplace, although it 
applies only to searches under the Fourth Amendment, sets the stage for 
future litigation over employee privacy rights. 

State Constitutional Provisions and Laws Affecting Privacy 

Most state constitutions have provisions similar to the Fourth Amend¬ 
ment of the U.S. Constitution. These amendments, which are often cited in 
workplace search or testing cases, have sometimes been interpreted more 
liberally than the Fourth Amendment. 5 - Several states also have constitu¬ 
tional provisions specifically recognizing and protecting the right of priva¬ 
cy. Article 1, Section 22 of the Alaska Constitution, for example, states: 
“[t]he right of the people to privacy is recognized and shall not be 
infringed.” 51 

Some of these provisions apply only to the government. Florida’s 
constitution provides that: 

Every natural person has the right to be left alone and free from 
governmental intrusion into his private life except as otherwise pro¬ 
vided herein. This section shall not be construed to limit the public’s 
right of access to public records and meetings as provided by law. 54 

Other provisions are more general. The California Constitution recog¬ 
nizes that: 

[a] 11 people are by nature free and independent and have inalien¬ 
able rights. Among those are enjoying and defending life and liberty, 
acquiring, possessing and protecting property, and pursuing and 
obtaining safety, happiness, and privacy. 55 
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This clause has been interpreted to apply to both public and private 
employers.- Although no direct right of action exists for violations of the 
provisions, an employee might be able to use them as an example of public 
policy that should be enforced through the law, such, as an action for 
wrongful discharge. 

Ten states include some form of privacy guarantee in their constitu¬ 
tions. 57 Where these provisions extend to private employers, employees 
have an additional tool to challenge invasions of privacy. Where the 
provisions apply only to public employees, they may be used to demon¬ 
strate the “public policy” importance of the right to privacy. 

The states are also at the forefront in protecting workplace privacy 
through specific legislation. Where common law torts are not applicable, 
private employees often have few remedies in privacy disputes with their 
employers, except through legislative initiatives. As a result, recognition of 
employee rights in areas such as polygraph tests and other privacy issues 
have more often come through legislation than litigation. The development 
of state privacy laws has varied among the states, but it is likely to increase 
as workplace privacy issues proliferate. 
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TESTING EMPLOYEES 


Excerpt from Shepard 
Privacy ( BNA) (1987) 


WORKPLACE SUBSTANCE ABUSE TESTING ^ 

A 198 5 survey by the National Institute on Drug Abuse (NIDA) found t 

that among employed people between the ages of 20 and 40, 29 percent j 

said they had used an illicit drug at least once in the previous year and 19 'j 

percent said they had done so at least once in the previous month. Between ! 

60 and 70 percent said they used alcohol. While the report showed declines ! 

in the use of most illegal drugs except cocaine, the results are significant. j 

Experts agree that alcohol and drug abuse is costly to employers, j 

resulting in increased absenteeism, lower productivity, increased accidents 
and injuries, and greater use of medical benefits. A 1983 study by the ! 

Research Triangle Institute concluded that alcohol abuse cost $7 1.5 billion j 

in lost productivity and employment and the losses from drug abuse cost j 

S34 billion. 1 Another study by the Employee Assistance Society of North j 

America estimates alcohol-related productivity losses at $39.1 billion per 4 

year, and drug-related losses at $8.3 billion. 3 ! [ 

In addition to the adverse monetary effects that substance abuse in the i 

workplace has on employers, substance abusers expose their employers to 
other potential liabilities. Employers repeatedly have been held responsible >■ 

for injuries to third parties when their intoxicated employees have had ^ 

automobile accidents while on company business. 3 Many states place a 
duty on employers to use reasonable eare in the selection of employees, and 
the employer who does not can be held liable if that employee later injures , 

a member of the public or a fellow employee. One employer was held liable l) 

for the sexual assault of a guest at the employer’s inn by an employee «'■ 

whose alcoholism and tendency toward violence were known by the ;■ 

employer. 4 Employers have also been found liable for negligent supervision * 

of employees, as where a supervisor escorted an intoxicated employee to his ? 

ear and accepted his assurance that he could make it home safely. The 
employee had an auto accident, killing himself and several others. 3 ; 

Most employers are well aware of the problems caused by substance 1 

abuse, and many have responded by instituting drug and alcohol policies. 

These policies vary widely, and may include a prohibition of drugs and 
alcohol at work, rehabilitation or employee assistance programs (EAPs) [ 

for addicted employees, and penalties (including termination) for impair- [ 

rnent at work due to drug or alcohol abuse. The most controversial f 

component of these policies is drug and alcohol testing. 

Substance abuse testing is on the increase in both the public and private 
sector-. On March 4. 1986, the President’s Commission on Organized 
('rime issued a report, “America’s Habit: Drug Abuse, Drug Trafficking, 
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and Organized Crime,” which included the recommendation that all 
employers screen applicants and employees for drugs and adopt a policy of 
zero tolerance for drugs. President Reagan’s anti-drug campaign led to his 
issuance of executive Order No. 12564 on Sept. 15, 1^86, requiring all 
federal agencies to adopt drug testing programs for employees in “sensitive 
positions.” The order also authorized the agencies to test applicants and to 
test employees in non-sensitive positions (a) upon reasonable suspicion of 
drug use; (b) in investigations of accidents or unsafe conditions; and (e) as 
part of a follow-up to a drug rehabilitation program. Upon sixty day 
notice, any employee found to be using illegal drugs is to be disciplined 
unless he voluntarily identifies himself, obtains counseling, and remains 
drug-free. Any employee testing positive who refuses counseling or reha¬ 
bilitation or does not remain dFUgTrcc is to be discharged. 6 

In response, the Department oT Transportation (DOT) intends to begin 
random screening of 26,500 civilian employees and mandatory testing of 
ail employees during periodic physical exams and upon reasonable suspi¬ 
cion of drug use. DOT also has proposed pre-employment, post-accident, 
and random drug testing of commercial aviation pilots. Other agencies are 
preparing to begin programs. The federal Railroad Administration imple¬ 
mented pre-employment screens, post-accident and probable-cause testing, 
and treatment for the railroad industry in 1986. Although positive test 
results are down, 5 percent of 759 employees involved in accidents still 
tested positive for drugs or alcohol, prompting calls for random drug 
testing. 7 

Testing in the private sector is also growing rapidly. Experts estimated 
in 1985 that 20 to 25 percent of Fortune 500 companies had or were 
considering drug testing for applicants. A recent survey of the Fortune 100 
by the American Management Association reported that about 45 were 
doing pre-employment testing at one or more sites. 1 N1DA reports that 
over one-third of all Fortune 500 companies have instituted pre-employ¬ 
ment screening. 9 Other recent surveys show between 20 and 33 percent of 
employers are screening applicants. Of 492 organizations surveyed by the 
Employment Management Association, 20.9 percent had programs to test 
employees. Michigan State University reports that 43 percent of those not 
currently testing for drugs expect to do so in the future. 10 

Some employers are reporting significant results. The U.S. Navy reports 
that while 47 percent of seamen reportedly used illegal drugs in 1980, that 
rate has fallen to 4 percent. Southern Pacific Railway reports that since a 
drug and alcohol testing program was implemented the railway has 
experienced a 67 percent drop in the number of accidents.” In spite of 
these reported successes, drug testing remains highly controversial. While 
protests come from several fronts and are directed at a number of issues, 
the major charge is that drug testing is a serious invasion of an employee’s 
privacy. Critics object that the usual procedure — collecting a urine 
sample — is extremely intrusive and embarrassing, often requiring an 
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employee to perform private bodily functions in the presence of an 
observer. The test results can reveal significant data about the employee’s 
health beside drug use. Critics also charge that the tests are inaccurate and 
even the best chemical tests can only measure the presence of drugs, not 
impairment. Yet a recent public opinion poll conducted by the New York 
Times shows that nearly three-fourths of all full-time workers feel that 
drug testing in the workplace would be the most effective way to curb drug 
abuse.” 

The controversial nature of drug testing has led to numerous privacy 
challenges. As these challenges progress through the courts, additional 
guidance is being provided on what are permissible substance abuse 
policies. The most significant factor in the reported eases is whether the 
employer is a public entity, subject to constitutional restrictions, or a 
private employer, not restrained by the U.S. Constitution, and whether the 
testing is random or done as a result of “probable suspicion. 

Constitutional Limits on Testing Public Employees 

The Fourth Amendment’s prohibition on unreasonable searches and 
seizures is “designed to protect the personal privacy and dignity of the 
individual against unwarranted intrusions” by the government.” The 
restriction applies not only to the police, but to all government officials. 
Through the application of the due process clause of the Fourteenth 
Amendment, this restriction extends to the states as employers.” It has 
long been accepted that the Fourth Amendment not only protects against 
unreasonable searches and seizures in a person’s home, but also searches of 
the person. In the leading case of Schmerber v. California , the U.S. 
Supreme Court held that while the use of the results of a blood test to 
prove intoxication did not violate the privilege against self-incrimination, 
the Fourth Amendment restricted the circumstances in which a person 
could be “searched” through the use of a blood test. 15 

Despite strenuous arguments to the contrary by federal and state 
officials, nearly every court considering the question has determined that 
drug testing constitutes a “search and seizure” within the meaning of the 
Fourth Amendment. 16 In accepting the argument that a person has a 
legitimate expectation of privacy in the collection of urine samples for drug 
tests, the New York Court of Appeals, the state’s highest court, identified 
the privacy issues involved: 

The act of discharging urine is a private, indeed intimate, one and 
the product may contain revealing information concerning an individ¬ 
ual’s personal life and habits for those capable of analyzing it. There 
is no question that requiring a person to disrobe and expose his body 
or body cavities, or to empty the contents of his pockets, involves a 
sufficient intrusion on privacy to constitute a search. 17 
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Recognition that drug tests are covered by the Fourth Amendment is 
only the first step of the inquiry. The d illicit It issue is whether is a searclt 
(or drug test) is “reasonable.” The reasonableness standard of the Consti¬ 
tution normally requires that public officials have prqbable cause and 
obtain a warrant before conducting a search, in some circumstances, 
however, it may be reasonable to conduct a search without a warrant and 
without probable cause. In Bell y. Wolfish , the Supreme Court stated: 

I he test of reasonableness under the Fourth Amendment is not 
capable of precise definition or mechanical application. In each case it 
requires a balancing of the need for the particular search against the 
invasion of personal rights that search entails. Courts must consider 
tlie scope of the particular intrusion, the manner in which it is 
conducted, the justification for initiating it, and the place in which it 
is conducted. 1 * 

While drug and alcohol testing programs by public agencies generally 
have been permitted, a number of courts have held that the agency must 
first have a “reasonable suspicion” concerning a particular employee in 
order to test that employee. In Capua v. City of Plainfield , 19 all city 
firefighters and police officers were ordered to submit to a surprise 
urinalysis. Those who tested positive were discharged or asked to resign. 
Several a fleeted firefighters sued the city and sought to enjoin the testing 
and the use of the test results. A IJ.S. district court recognized that the 
particular testing program subjected the employees to a high degree of 
bodily intrusion where the employees have a legitimate expectation of 
privacy. The court noted that tests conducted under the surveillance of 
government oflicials are likely to be very embarrassing and humiliating, 
and that the test results can reveal of confidential medical information 
besides illegal drug use, such as epilepsy and diabetes. While recognizing 
the city’s interest in a drug-free workplace, the court held that the “mere 
possibility” of discovering that some firefighters might be using drugs and 
might be impaired in the future was not a sufficient justification for the 
tests because the Fourth Amendment requires individualized suspicion 
that a particular employee is using drugs. 20 

The New York Court of Appeals reached the same conclusion in the 
Patchogue-Medford Congress of Teachers case. The court recognized that 
teachers in New York are required to submit to physical examinations to 
determine their fitness for duty, and thus have a diminished expectation of 
privacy. I here was no dispute that if school authorities had reason to 
suspect teachers were unfit for teaching duties, they could be compelled to 
submit to further examinations, including drug testing. But the court 
struck down the mandatory testing of all employees as unreasonable where 
there was no evidence that drug abuse was a problem among teachers 
generally or in that school district. In mid-July, 1987, two additional U.S 
district courts reached similar conclusions. One court found that surprise 
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mass drug tests of police cadets following a tip that some cadets were usi.n 
narcotics was unreasonable without individualized suspicion, and grantd 
summary judgment on the cadets’ claim. 21 The second court issued t 
preliminary injunction against random drug and alcohol testing by a pubfe. 
transit system without reasonable suspicion that an employee is under tk 
influence of drugs or alcohol. 22 

Several other courts have rejected the “individualized reasonable susp 
cion” standard. One case involving jockeys noted that there were compfc 
ling state interests in the regulation of the horseracing industry, as* 
because of the regulatory scheme, jockeys had a diminished expectation i 
privacy. 23 The court upheld a random drug testing program under tk 
“administrative exception” to the “reasonable suspicion” standard, whi k 
permits certain agencies to conduct warrantless searches pursuant to tha 
regulatory duties (such as customs searches at the border). 

Relying on this same “administrative exception,” the U.S. Court i 
Appeals for the Highth Circuit ruled in Me Done 11 v. Hunter that tk 
random urine testing of correctional institution employees was reasona bk 
based in part on a diminished expectation of privacy in a prison. 24 Othr 
courts that have rejected the individualized reasonable suspicion requit 
ment and preliminarily upheld mandatory and random testing, ha* 
focused on the government’s interest in protecting the public when so« 
employees are in “sensitive positions,” including air traffic specialists 25 ak 
nuclear power plant employees. 26 

There are several challenges to Reagan’s Executive Order pending in tfc 
courts, and ultimately the Supreme Court will have to decide how Fouik 
Amendment protections for public employees apply to drug and alcoW 
testing. One case involves compulsory drug testing of applicants fcr 
positions in the U.S. Customs Service where job duties involved ffc 
interdiction of drugs, the carrying of a firearm, or access to classify 
information. The testing program included a five-day advance no tic 
provision, follow-up tests, and a strict chain of custody for samples. Hi 
U.S. Court of Appeals for the Fifth Circuit sustained the program« 
National Treasury Employees Union v. Von RaabT The court found tki 
the test was not as intrusive as a ship or body cavity search, and waste 
some extent consensual where employees knew of the requirement wkn 
applying for the positions. Relying on the O'Connor v. Ortega decision, tfc 
court focused on the ability of government employers to conduct searcks 
of their employees that would be impermissible in the absence of tfc 
employment relationship so long as the search was reasonably atmedai 
assuring the integrity and competence of employees. Because one of tfc 
primary tasks of the Customs Service is the interception of drugs, the co*t 
concluded that drug testing of employees was a reasonable intrusion m 
their privacy. 2 * 

It is likely that subsequent cases also will look to the Ortega decision fc 
guidance on how to balance public employees’ expectations of privacy wk 
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(he “substantial government interests in the efficient and proper operation 
of the workplace.” The U.S. Court of Appeals for the District of Columbia 
Circuit lias stated that the first inquiry must be whether there are 
reasonable grounds for suspecting that the search will turn up evidence of 
work-related drug use, and that the testing must be reasonably related to 
those circumstances and not excessively intrusive. 29 

Limits on Testing Private Employees 

The Fourth Amendment does not apply to private employers, except 
under very limited circumstances when they act in concert with a law 
enforcement agency. 10 Nevertheless, courts and arbitrators can be strongly 
influenced by constitutional standards of reasonableness when evaluating 
conduct by private employers. Some state constitutional provisions parallel 
to the Fourth Amendment may specifically protect privacy interests and a 
few reach actions by private employers. Constitutional standards also may 
be cited by employees attempting to show that their discharges violated 
public policy.- 1 Generally, however, claims against private employers alleg¬ 
ing that dnig testing violates federal or state constitutions or public policy 
will fail because there is no government or state action involved. 32 

Not all privacy claims rest on search and seizure grounds. A Minnesota 
woman employed by Domino’s Pizza recently challenged the right of the 
company to test all employees for drugs as a condition of their continued 
employment. I he woman offered to submit to any exam that was limited 
to on-the-job drug use, or to any exam if the company had reasonable 
grounds to suspect her of on-the-job use, but she refused to take a 
mandatory urinalysis. After being discharged, she sued Domino’s alleging 
intrusion into her private affairs, false light invasion of privacy by implying 
she used illegal drugs, a violation of public policy, and a violation of the 
implied agreement in a company handbook that testing would be limited to 
those using drugs or alcohol on the job. 31 Several similar suits, using a 
variety of contract and tort theories to challenge mandatory drug and 
alcohol testing, have been filed by the American Civil Liberties Union. 34 

While the key issue in the public sector is the reasonableness of the 
intrusion, the focus in the private sector is whether employees have any 
protectable privacy interest. Random, unannounced testing is the most 
likely to result in employee resentment and legal challenges. A surprise, 
random test may be viewed as arbitrary and offensive, even to those 
workers who are most opposed to illegal drug use. 35 

Where the testing is based upon reasonable suspicion or upon legitimate 
need to protect the health and safety of others, the employer’s right to test 
is usually recognized. One recent example involved an employer’s written 
policy that called for testing if a supervisor had reason to suspect an 
employee was under the influence of drugs or alcohol on the job; refusal to 
submit to a test could be considered insubordination. An employee who 
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reported to work in an intoxicated state refused to submit to a chemical 
test and was discharged. In response to the employee’s claim tor unemploy¬ 
ment benefits, the court stated: 

While each individual possesses a right to personal privacy, when 
an employee is employed in an inherently dangerous occupation where 
there exists a substantial risk or harm to himself or others, such right 
must yield to the employer’s overriding concern for the safety ot all 
employees when there is a reasonable suspicion on the employers part 
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The Role of Unions in Testing 


The most extensive challenges to substance abuse testing in the private 
sector have involved unionized companies. This is the result of several! 
factors including the obligation imposed on employers to bargain over 
change’s in working conditions and the fact that disciplinary action taken 
against an employee who refuses to take or fails a test can be appealed to a 
neutral, arbitrator who applies the terms of a collective bargaining agree¬ 
ment tailored to workplace problems. 

It has consistently been held that significant changes in work rules, 
particularly those carrying disciplinary measures, affect terms and condi¬ 
tions of employment and are thus mandatory subjects of bargaining. It » 
becoming generally accepted that drug testing is a mandatory subject di 
bargaining under the National Labor Relations Act (NI.RA). 1 he Nation¬ 
al Relations Labor Board (NLRB) recently issued an unfair labor practice 
complaint against Pratt & Whitney for unilaterally implementing b 
mandatory drug testing program.” In analogous situations, the board iaj» 
held that a policy change requiring employees to submit to polygraph 
examinations as a condition of continued employment is a mandatorj 
subject of bargaining” and the U.S. Court of Appeals for the 1 hird Circuit 
found that physical examinations were also a mandatory subject. Absent a 
waiver of the right to bargain about this subject by the employees’ un.oiv 
an employer is required to give prior notice to the union of any proposed 
substance abuse testing policy and to bargain with the union about thr 
a failure m Hn so would be an unfair labor practice in violation 


of the NLRA.*° 

There have been a number of court decisions involving challenges b 
drug or alcohol testing policies brought by unions alleging that tht 
unilateral adoption of these programs by private employers violates collet 
live bargaining agreements or the duty to bargain. In Stove, hurnace a 
Allied Appliance Workers International Union v. Weyerhaeuser Tape 
Co.," the court found that the invasion of privacy caused by the drug te« 
and the “black mark” that would be placed on union members wo* 
records and reputations were injuries that could not be redressed if tl* 
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testing were not enjoined pending arbitration and that no irreparable harm 
would come to the company if the injunction was issued. 

A contrary result was reached in the District of Columbia Circuit. One 
federal judge issued a temporary restraining order against a unilaterally 
implemented drug testing plan at Potomac Electric Power Co., finding the 
program “draconian” and “almost unheard of in a free society.” 42 Several 
days later, a difierent judge dissolved the restraining order and refused to 
grant a preliminary injunction based upon a finding that any temporary 
less of employment could be remedied through the arbitration process. The 
company also agreed not to implement random testing pending the out¬ 
come of the arbitration. 0 These recent developments caution against the 
unilateral implementation of drug policies in unionized companies. The 
U.S. Chamber of Commerce, in a recent publication for employers, also 
advises that all employers discuss the implementation of drug and alcohol 
tests with unions and seek to develop a cooperative program, 

On the other hand, there are some cases arising under the Railway 
Labor Act where employers have been permitted to implement testing 
programs unilaterally, In Railway Labor Executives Ass n v. Norfolk and 
Western Railway Company , one union sought to enjoin Norfolk & West¬ 
ern’s implementation of a drug screen urinalysis as part of,the railroad’s 
routine medical examinations. N & W moved for summary judgment on the 
ground that this claim was a “minor dispute,” thus permitting the 
company to proceed with its program. The court found that N& W had a 
long-standing policy against the use of drugs or intoxicants by any 
employees. The court noted that the union did not show that the urinalysis 
was a clear departure from the collective bargaining agreement, was 
arguably justified under the bargaining agreement to insure that employ¬ 
ees are physically fit for their jobs. 44 

Even in situations where notice and bargaining may be required, the 
parties are not always required to reach agreement. When testing pro- 
8 rams ar e proposed during negotiations for a new agreement, parties are 
required to bargain in good faith. If the employer and union bargain to an 
impasse, the employer may be permitted to implement unilaterally a 
substance abuse policy proposed to the union prior to impasse. But this rule 
docs not permit unilateral implementation of testing while a collective 
bargaining agreement is in effect. 

f urther, a union may waive the right to bargain about such a proposal. 
A waiver may occur through a failure to request bargaining after notice, 
explicit contract language, or acquiescence in the employer’s position in 
contract negotiations" after full discussion. 45 Nonspecific, unwritten waiv¬ 
ers and consents are not favored by the NLRB, arbitrators, or the courts, 
and will not eliminate all privacy claims. Even written waivers may be 
voided by an arbitrator if administered poorly by an employer. An example 
is Union Plaza I lot el* where a woman who worked as a waiter’s helper at 
a restaurant was ordered by her supervisor to undergo a drug test after 
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exhibiting bizarre behavior during her eaFly morning shift. Although tk 
woman signed a consent form, she became reluctant to take the urine te* 
after learning that she would be required to urinate in the presence of a ft 
male nurse, The employee asked to be permitted to take the test in a food 
without a water source, where there was no possibility that she couit 
contaminate the sample. This was denied. She then asked the nurse fort 
robe This was also denied. Ultimately, the employee refused to submit ft 
the test and was discharged. 

The arbitrator found that the employer properly required the grievant & 
submit to the urine test while being observed by the clinician. Lfa 
concluded, however, that the nurse's refusal to provide the employee with* 
robe made the conditions of the test “unnecessarily onerous,” and tk 
employer exceeded its rights by requiring the employee to take the test * 
an unusually embarrassing manner, which violated the employee s privao*- 
expectations. According to the arbitrator, an agreement by a union fc 
permit drug testing does not represent a waiver of its member s rights ■ 
preserve a reasonable amount of privacy and dignity. 

State Regulation of Private Employers 

Numerous bills have been proposed that would regulate private employ 
ers’ use of drug testing procedures, few have become law. One of the fine 
laws passed is in Vermont, where Act 61 prohibits drug and alcohol testis 
without probable cause to believe that the employee is using drugs » 
alcohol on the job. 47 The law also prohibits terminations based upon tie 
results of the drug test unless the employee completes a drug assistant 
program and then tests positive. Similar laws have recently been enacted* 
Connecticut 4 ', Iowa 49 , Minnesota 50 , and Montana. 51 All these laws requuc 
confirmation testing, and two (Connecticut and Vermont) specify tk 
GC/MS test. All four of these statutes, like Vermont’s law, limit tk 
situations in which employers can conduct drug tests: reasonable suspici<* 
(Connecticut and Minnesota), probable cause (Iowa), or reasonable belnf 
of impairment (Montana), with some exceptions for high-risk occupation 
in Connecticut or safety-sensitive positions in Minnesota. Several of thoc 
laws also include requirements that policies be in writing and that notcc 
be given to employees, and regulate laboratories. 

In contrast, Utah passed legislation protecting the right of employers to 
conduct drug tests for individual impairment, investigation of accident 
maintenance of safety, productivity, quality of products and services, 9 ~. 
security reasons. Employers who institute procedural safeguards are per¬ 
mitted to fire an employee or refuse to hire an applicant who fails m 
refuses to take a test. 52 Similar legislation passed the New Jersey assembly 

One piece of local legislation receiving national attention is a 1985 S« 
Francisco ordinance that prohibits most public and all private employes 
from conducting any random or company-wide testing of employees f* 
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substance abuse. Employees may be tested only if the employer has 
reasonable grounds to believe that an employee’s faculties ufc so impaired 
as 10 pose a clear and present danger to himself and others and if the 
employer oilers the employee the opportunity to challenge the test results. 

The debate over when and how drug and alcohol testing can be used is 
expected to continue in most state legislatures for the foreseeable future. 
The approaches vary significantly, but even those bills seeking to protect 
employers from liability mandate that employers use minimally intrusive 
techniques, institute procedures for proper labeling and handling, and use 
confirmation tests. At the federal level, attention has been focused on 
federal workers and public safety workers — primarily in the railroad and 
airline industries. No comprehensive drug testing hill for private industry 
ll as been considered by the full House or Senate. 

Common Law Privacy Claims 

Undoubtedly many of the concerns that employees express over drug 
testing arise from the invasiveness and unreliability of the screening 
technique, from the ways in which erroneous results could be used 
improperly, and the possibility of human error. Employers who fail to 
recognize these testing defects may find themselves defending invasion of 
privacy claims. Absent specific state or federal legislation, it is primarily 
the common-law torts comprising “invasion of privacy” that define the 
privacy rights of private employees. Although it may be possible to 
challenge successfully a drug testing program under several theories, the 
tort of intrusion has been suggested as the most applicable to employers’ 
interference with employees’ oil-duty drug use 

The tort of intrusion protects against surreptitious surveillance and 
similar acts. 5 No court decision has been rendered in an intrusion action 
challenging a private employer’s drug testing program. In a similar 
context, the ( U.S. Court of Appeals for the First Circuit in O’Brien v. Papa 
Gino s of America” considered a common law privacy challenge to a 
polygraph test where an employee was suspected of using drugs outside 
work. A jury found that the company’s allegations of drug use and use of a 
polygraph test violated the employee’s common law right of privacy, and 
awarded him $398,200. The issue presented to the jury was not whether 
the employer was justified in terminating an employee for ofT-duty drug 
use, but whether the methods used to investigate those allegations would 
be highly offensive to a reasonable person and were invasive of his privacy. 
Opponents of drug testing claim that the urinalysis procedure is equally 
offensive and intrusive, if not more so. 

A second common law theory available is the tort of defamation. In 
Houston Belt & Terminal Railway Co. v. Wherry” an employee was 
discharged after an accident because urinalysis testing revealed traces of 
methadone, a substance commonly used to treat heroin addiction. A 
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physician consulted by the discharged employee undertook further urinaly¬ 
sis and discovered that the urine sample contained a compound which, 
although similar to it, was not methadone. Although advised of this result; 
the employer refused to reconsider tiu discharge decision. An internal 
accident report and a letter from the employer’s director of labor relations 
repeated the allegation that the discharged employee was a recovering 
heroin addict. A jury awarded the former employee $200,000 in damages 
for defamation. This employer might have avoided litigation by not 
announcing the “medical” conclusions and by establishing a policy of 
having an independent laboratory re-examine positive test results. 

Discipline and Discharge for Drug and Alcohol Use 

Drug testing is seldom, if ever, conducted without some prior consider¬ 
ation of what an employer intends to do with the test results. The many apt 
proaches and policies implemented in the private sector usually involve 
rehabilitation (often through an employee assistance program [HAP]), 
discipline, or discharge. Discharges based upon positive drug or alcohol 
test results face a variety of legal obstacles, including the status of drug ad¬ 
diction and alcoholism as handicaps under federal and some state rehabili¬ 
tation acts. 56 Privacy issues arise where the employee argues that his drug 
use was limited to his personal time and did not impair his work perform¬ 
ance.'If an employer can show that drug or alcohol use impaired the 
employee on the job, the discharge decision will usually be upheld. Surveys 
of arbitration decisions reveal that,, more often than not, arbitrators will 
not uphold discharges based upon ofT-the-job drug use. 57 

A leading text on arbitration states that the right of management to 
discharge an employee for conduct away from the plant depends on the 
effect of that conduct upon plant operations, as where the behavior 
damages the employer’s product or reputation, renders the employee 
unable to perform his duties or appear at work, or affects other employees’ 
morale or willingness to work with the employee. 58 Where drug or alcohol 
tests are conducted based upon reasonable suspicion of substance abuse on 
the job and to confirm those suspicions of impairment, the termination will 
generally be upheld based on “reasonable suspicion” and positive test 
results, even in absence of direct proof of actual use on the job. One 
drawback to random or mandatory drug tests is that they can reveal the 
presence of certain drugs, including marijuana, days after use. An employ¬ 
er basing a discharge solely on this evidence may encounter difficulty 
proving that there was good cause for the discharge based upon olTduty 
drug use if there is no evidence of impaired or substandard job 
performance. 

The U S. Court of Appeals for the Fifth Circuit recently considered two 
arbitration decisions involving off-duty activities by employees of Union 
Oil. Both employees were discharged for use of illegal drugs. The dis- 
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charge of one employee for use and sale of drugs was sustained because he i 

presented a safety risk. A different arbitrator ordered reinstatement of the 
other employee after finding him drug-free. The cou,rt held that the 
competing public policies against drug use and favoring rehabilitation were ! 

questions for the arbitrator, not the court, and that the reinstatement did I 

not violate public policy. 59 i 

In non-unionized companies, employers who seek to regulate off-duty ' 

drug use by discharging employees who test positive for drugs face the 
potential for tort claims for invasion of privacy or a suit for wrongful j 

discharge. While the case law is sparse, it is difficult for most employees to 
claim that they have legitimate rights to possess, sell, or use illegal drugs. 

As the Supreme Court stated in United States v. Jacobsen , “Congress has ^ 

decided ... to treat the interest in privately possessing cocaine as illegit- ! 

imate. w T et employees have an argument that their employers are not 
entitled to inquire into their private lives at all. The employers’ position is 
much more defensible, particularly where the regulation of off-duty drug 
use is tied to workplace problems or performance. Employers have an 
interest in ensuring that off-duty use of drugs or alcohol in no way disrupts 
or harms the work environment. It is unclear whether a discharge based 
upon illegal drug use per se, without evidence of impaired performance, 
violates public policy. If an employer has an express or implied just cause 
standard set out in policies or handbooks, there is a possibility that courts 
could follow the pattern set in arbitration decisions and force employers to 
show some negative impact on the workplace. 

Guidelines for Employers 

As is readily apparent from the controversial nature of drug testing, the 
number of privacy challenges to proposed or implemented drug screening 
is likely to increase. The law with respect to substance abuse policy is not 
well-developed and provides less than complete guidance to employers. The 
permissibility of a given policy will probably be determined on a review of 
the following factors: 

Type of Position Covered 

Courts and juries can more easily understand the importance of detect- 
ing drug and alcohol use among employees involved in public safety 
(airline pilots, truck drivers, police officers) and dangerous jobs involving 
electricity and machinery. Uniform testing of all employees and executives 
may also be viewed more favorably than testing that excludes 
management. 

Standard for Testing 

Random testing without notice has caused the greatest concern among 
must commentators. Mandatory testing, such as during an annual phys- 

Source: https://www.industr 
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ical, is seen as less intrusive and less arbitrary. Testing that is limited to 
situations involving an individualized reasonable suspicion of on-the-job 
impairment is the most likely to withstand challenge. 

Written Policies and Notice 

Employers that have a carefully worded, comprehensive, written sub¬ 
stance abuse policy and that have given full notice of that policy t® 
applicants and employees have greater latitude than employers that act on 
the basis of ad hoc unwritten policies. These policies should set out the 
employer’s policy on drug and alcohol use, state when and how testing will 
be conducted, and identify the penalties for negative results. 

Procedural Protections 

Employers that use qualified, experienced laboratories, careful labelirrj 
and chain-of-custody procedures, and provide appropriately sophisticated 
secondary tests to confirm results, have a better chance of defending 
actions taken on positive results. 

Confidentiality of Results 

Employers who insure that test results do not convey other private 
medical information, that no results are released or announced withotf; 
confirmation testing, and that all results are conveyed only on a need-ttr 
know basis, can limit the risk of defamation claims. 

Standard Triggering Adverse Action 

Employers can more easily justify adverse action for the on-the-jeft 
possession of quantities of an illicit drug or levels indicating impairmeit 
than they can for only trace amounts of alcohol or marijuana in a urire 
sample. 

Type of Adverse Action 

Employers that offer voluntary rehabilitation programs can more easty 
defend their substance abuse policies than employers that have no rehabili¬ 
tation programs and automatically terminate employees for a first offense. 

Whatever guidelines are ultimately established for employee drig 
screening, it is clear that the risk of suits is high. Employers should fa; 
careful to implement such programs in a manner that provides for notice tf 
testing, review of results, confidentiality, and fairness in the application jf 
tests. 


^Dcuments.ucsf.edu/docs/ylcl0000 
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The Medical 
Background 

A brief discussion of the medical 
concepts relating to AIDS is important, 
in that these distinctions serve as the 
basis for what employers can and cam 
not do. The termTAIDS” is sometimes 
used too broadly. There are actually 
three different but related stages. 

1. Seropositfvs. These a fe people 
who tMt positively on the tests which 
show whether or not the AIDS antibody 
is present in the blood system. 
Generally, these people have no symp¬ 
toms of any disease, and may or may 
not ever develop AIDS. Unfortunately, 
medical science has not yet 
discovered enough information to 
know even approximately how many 
people ‘'convert” from seropositive to 
an actual AIDS condition. The current 
estimate is between 20-35%. The key 
point is that, while this estimate is high, 
it is less than 100%. Therefore, any 
employment decision based oni the 
assumption that everyone who is 
seropositive will get AIDS and die 


would be suspect. 

2 . AIDS Related Complex (ARC). 

These are seropositive people who 
have some of the clinical symptoms 
that may precede AIDS, such as 
weight loss or enlarged lymph glands, 
but who do not have the presence of 
the opportunistic infections or cancers 
which generally cause an AIDS patient 
to die. Opportunistic infections are 
those for which the viruses are 
generally present, but which normal 
people can resist because of their im¬ 
mune systemi Again, medical science 
cannot tell us what percentage of 
those withiARC may convert to AIDS, 
buti the estimate is higher than for 
those who are only seropositive. 

3 Acquired Immune Deficiency 
Syndrome (AIDS) Sometimes these 
people are referred to as having "full 
blownAIDS” or “actual AIDS.” These 
are the people who not only have 
clinical symptoms, which are usually 
either “opportunistic infections” or 
unusual cancers, but who also have 
the presence of a diminished immune 
system. 

We can see that there is a spectrum, 
and that the lines between the various 
stages are by no means bright. When 
we ask what we can or. should do from 
a legal perspective, we must be sure 
to focus separately on these three 
stages. 

HTLV HI/LAV 

This is the medical term for the virus 

which the doctors are almost certami 

causes AIDS^ 


The Tests 

Doctors test for the virus indirectly 
by testing the blood to see if the per¬ 
son has antibodies to the virus. The 
testing procedure is as follows. First, 
the doctors use an “ELISA” test, 
which is a public health test developed 
to screen blood so that AIDS is not 
transmitted by blood transfusion. If that 
test is positive, it is repeated. The key 
point is that this test was developed to 
give many “false positives,” in other 
words, to err on the side of excluding 
any blood which might be infected. 
Since there are so many false positives 
even with two ELISA tests, the doctors 
administer a third test,, known as the 
“WesterniBIbt” test. If that is positive, 
we can be reasonably sure that the 
person has been exposed to HTLV 
lll/LAV because the person has 
developed antibodies to that virus. The 
presence of those antibodies alerts us 
to the past exposure. 

What is the: medical significance of 
being seropositive (i.e., undergoing all 
three tests with all of them showing 
that you have the antibodies to the 
AIDS virus)? The doctors are unclear, 
but to be on the safe sidO, they say 
this. 

1. We must assume that a 
seropositive person has been exposed 
to the AIDS virus and that the AIDS 
virus is still in that person’s system, so 
that'it is possible that'he will progress 
from merely being seropositive to hav¬ 
ing ARC or AIDS. The AIDS virus, 
unlike most, remains in a person 
forever. The, virus itself may never 
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erupt into ARC or AIDS, but, it. never 
goes away, 

2: We must: assume that this perr 
son, since he may have the AIDS virus 
in his.system, can transmit that virus 
to: others. 

How Is AIDS Transmitted? 

The doctors universally agree that 
AIDS is transmitted primarily;: if not 
alhnost exclusively, by intimate sexual 
contact, by the use of acontaminated 
needle (usually in the context of drug 
use), or by blood transfusion. Casua/ 
contact does not transm/t AIDS. 

However, and this is where we start 
running into controversy, the AIDS 
virus has been found: in virtually all 
bodily fluids, including tears and 
saliva. Further, the disease is so new 
that the doctors are not in a position 
to guarantee that AIDS cannot' be 
transmitted through less than intimate 
sexual contact. Since the doctors will 
guarantee one thing — AIDS is 
basically always fatal!— we do have an 
AIDS hysteria because of the possibili¬ 
ty, however remote, that it might be 
transmittable m a more casual way 
than the doctors now recognize. 

The statistics clbarly show that the 
odds are slim if not nonexistent of get¬ 
ting AIDS from other, than intimate sex¬ 
ual contact, a blood transfusion, or 
sharing drug needles. Indeed) no such 
case is knowni to medical! doctors 
(although there are some isolated 
cases m whichthe doctors cannot ex¬ 
plain how the person got the AIDS) 

AIDS is Not a Homosexual 1 Disease 

Homosexual males are a ‘'high risk 
group.” However, AIOS is and has 
been spread in the heterosexual com¬ 
munity, and the spread is bi¬ 
directional. Men can get it from women 
and women can.get it from men 


How Is the AIDS Virus Killed Outside 
the Body? 

Clorox diluted 1 to 10 or any similar 
substance, including Lysol, kills the 
virus. The AIDS virus dies easily out¬ 
side the body. 

What Are the Legal 
Issues? 

Basically, there are four legal issues. 

1 Can an employer refuse to hire 
people who are seropositive , have 
ARC. or have AIDS? The probable 
answers are no for seropositive and 
ARC victims. For AIDS, it.depends on 
whether or not the person could 
reasonably be expected to do the job. 

2 Can (or should) an employer 
test all app//cant$ or present 
emplbyees for AIDS? (In other words, 
can it require the ELISA and Western 
Blot tests as a condition of employ¬ 
ment?):^ answer is that an employer 
probably could, but it is not a good 
idea. An employer cannot take any ac¬ 
tion based on. the results of the test 
and, thus, is only asking for legal trou¬ 
ble by conducting the test and having 
the results in its files. 

3 What can/should an employer 
do if there is coworker pressure, ne., 

how do we deal with the AIDS hysteria 
factor? The answer is that the 
employer should deal with the problem 
by education and persuasion, not by 
getting'rid of. the victim. 

4 What planning should be 
done, or what programs should be 
implemented in advance of the prob¬ 
lem? Most' people recommend ad¬ 
vance thought and an education pro¬ 
gram emphasizing that it is basically 
impossible to transmit AIDS ini the 
work environment Some recommend 


that you stop at the advance thought. 
In other words, getian idea of what,you' 
would do, but do not take any specific 
steps unless or. until! you have a 
problem. 

What Are the Ap¬ 
plicable Laws and 
What Do They Say? 

The most applicable laws are those 
dealing with discrimination against the 
handicapped. There are two sets of 
these laws. One set consists of federal 
laws which govern federal employers 
and government contractors — 
anyone receiving government funds. 
The other set consists of the state han¬ 
dicap laws, which vary widely. 

The federal Ikw defines a handi¬ 
capped person as one who: 

(a) has a physical or mental impair¬ 
ment which substantially limits 
one or more of, such persons 
maior life activities; 

(b) has a record of such impair¬ 
ment, or 

(c) is regarded as having such, an 
impairment. 

The prevailing view is that'a person 
who'is seropositive,, or who actually 
has ARC or AIDS, would qualify under 
this definition, although there are no 
cases deciding the issue. Thus, if you' 
discriminate against such people in 
either your hiring or firing, and you are 
covered by this federal law. you could 
have a problem. 

The state handicap laws sometimes 
simply copy the federal definition, 
sometimes use their own definition, 
and sometimes do not have any defini¬ 
tion of “handicapped.” One of the 
things we should: be doing; in our 
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advance planning is finding out what 
our own state:laws may say about the 
definition of; “handicap/' and whether 
the definition migfrt incllude 
seropositive, ARC, or AIDS. 

The National Labor Relations Act 

If workers engage in “concerted ac¬ 
tivity/' they are protected by the Na¬ 
tional Labor Relations Act. This is true 
whether or not they are members of a 
collective bargaining unit. However, 
the NLRA does not protect joint activi¬ 
ty for an illegal purpose. Therefore, if 
agroupof employees joined together 
to ask for the removal of a person pro¬ 
tected by federal! or state handicap 
laws, the NLRA would not protect them 
ifithe relevant state law defined AIDS, 
ARC or seropositive as a handicap, or 
if; the federal law applied to that 
workplace. 

Employee Retirement Income 
Security Act (ERISA) 

ERISA makes it illegal to discharge 
someone for making a claim against 
his retirement benefits, or for the pur¬ 
pose of preventing the person from 
making such a claimi Thus, if you fire 
a person;who is seropositive, or who 
has ARC or AIDS in order to save the 
tremendous cost of treating him, that 
would be a violation of; ERISA. The 
statutory words are as follows. 

It shall'be unlawful , for any person 
to discharge, fire , suspend; expel, 
discipline or discriminate against a 
participant or beneficiary for exercis¬ 
ing any right to which he is entitled 
under the provisions of an employee 
benefit plan or for the purpose 
of interfering with the attainment of 
any right to > which such participant 
may become entitled under the plan. 

The ERISA, definition of “benefit 
plan” is very broad and includes any 
health, disability, on life insurance 
program: 

Antidiscrimination Laws 

Our civil rights laws prohibiting 
discrimination in 1 employment might 
also apply to a situation where AIDS 
was singled out,as a;reason for failure 


to hire on other discriminatory actions. 
The logic would be that;75°/o (the ma¬ 
jority) of AIDS sufferers,are male, and 
males are a protected class. The cases 
finding males to be a protected class 
are those holding that airlines cannot 
discriminate againstimales who apply 
for flight attendant jobs simply because 
passengers would rather have 
stewardesses than stewards. 

OSHA 

The OccupationallSafety and Health 
Act requires all employers to provide 
a place of employment which is free 
from recognized hazards. Given the 
medical evidence to date, it is highly 
unlikely that the simple presence of an 
AIDS, ARC or seropositive victim in the 
workplace would make it “hazardbus." 

Right of Privacy 

Almost all state laws recognize the 
right of privacy, although the 
parameters of this right are unctfear. 
The obvious problem with AIDS is that, 
because of both normal and hysterical I 
concerns, disclosing the results of a 
seropositive test could make someone 
virtually unemployable. If the test 
results kept in the employer’s files 
were to leak out tothe wrong person, 
a serious invasion of privacy claim 
might resultL 

Unjust Dismissal Law 

The current trend toward imposing 
liability on companies for “unjust 
dismissal/ is relevant to the AIDS 
problem because of;the AIDS hysteria 
factor. If the manager of a facility finds 
out that an employee is seropositive, 
or has ARC or AIDS, and themputs alt 
of that person’s possessions outside 
the office, scrubs down.the office with 
Lysoli fires the person, and asks him 
not to come back onto the property; the 
company would be opened to an unt 
just dismissal suit. 

Miscellaneous 

Considerations 

What about Cost? 

The employer s,claim that it should 
be able to discharge or refuse to hire 


a person who has AIDS or ARC or who 
is seropositive because of: the high 
cost of health care, while certainly true 
in an economic sense,,probably would 
not be upheld in court. 

What about Coworker Preferences 
or Biases? 

These probably would not be given 
effect' by the court, ; based on a ra¬ 
tionale similar to that used in the civil 
rights cases. You cannot refuse to hire 
males, femalfes, or blacks, and so 
forth, based on coworker preferences, 
nor can you discriminate against them 
in any other way; 

What about Protecting the AIDS Vic¬ 
tim Himself? 

This issue is a little unclear. Since 
AIDS is an impairment of the immune 
system, that means that a person with 
AIDS would be abnormally susceptible 
to infection. If the person were, for ex¬ 
ample, employed in a hospital! or 
someplace else where there was a 
high likelihood of getting an infection 
from sources not normally hazardous 
to non^AIDS victims,,it may be that the 
employer could, or evenshould, pro¬ 
hibit the person from working: there. 
Certainly if the person’s own doctor 
recommended against such employ* 
ment, the employer would: be 
protected. 

What about Coworker Safety 
Concerns? 

This is similar to the problem above. 
People with AIDS have or may develop 
very unusual infections, the most 
serious of which may he tuberculosis 
(TIB). Since the person with AIDS may 
have these rare illnesses and may 
transmit them to healthy workers, 
should not the employer be able to 
eliminate the AIDS-infected: person 
from; the workplace because of this 
potential! problem? 

Since the AIDS problem is so new, 
the doctors are not in universal iagree- 
ment on this question. The prevailing 
view; however, is that an AIDS patient 
with these unusual infections or, 
cancers really does not present a prob¬ 
lem to healthy people because a 
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healthy person’s immune system 
would'be effective against any germs 
transmitted. 

The one exception is T0. It may be 
necessary or appropriate to have any 
known AIDS on ARC patients tested 
periodically for TB. 

How Much Do We Have to Accom¬ 
modate the AIDS Victim? 

Some, but not much. The law would 
be the same as for any other handicap, 
so to some extent we make our owni 
rules according to past practice. In 
general, however, the handicap laws 
protect only people who are “other¬ 
wise able to do the job." Thus, for a 
seropositive person, no accommoda¬ 
tion would be necessary. For an ARC 
person, any accommodation would 
probably be slight and temporary and 
might, therefore, be required. For an 
AIDS person, however,, we would have 
to look carefully at the job, and how 
AIDS affected this person. Being a 
virus, AIDS affects everyone different¬ 
ly. In general, courts have imposed on¬ 
ly modest duties of accommodation. 
The courts do not require an employer 
to incur extra costs,: or significant 
rescheduling! nor to burden other 
workers by requiring them to do a por¬ 
tion of the handicapped worker's jpb. 
The courts may require an employer 
to incur a de minimis amount of ex¬ 
pense, or to provide other forms of ac¬ 
commodation such as allowing time off 
for treatment where that does not af¬ 
fect production and where it is allowed 
for other illhesses. 

What about a Job with a Lengthy 
Training Period? 

This is not quite as clear. Suppose 
you have a known,seropositive, ARC 
or AIDS victim:applying for a job with 
a lengthy learning curve, such as that 
of a pilot or a policeman, or a job in¬ 
volving an apprenticeship. The best 
judgment at this time is that the AIDS- 
infected person could be excluded, 
either by not hiring him or by taking 
him out of the training program when 
the AIDS was discovered. The 
seropositive person , 1 probably could 
not be excluded and, inithe case of the 
ARC person, it would simply be too 
close to call without precise facts. The 


basis for saying: that' you probably 
could not exclude the seropositive per¬ 
son comes from cases like E.E. Black 
Ltd. v. Marshall) 497 F. Supp* 1088 
(1980), which held that you could not 
exclude from a construction job a per¬ 
son with congenital backproblems,,To 
exclude someone because of a hand* 
icap, you must be able to show that he 
is presently unable to perform the 
yob, not merely that he would likely 
become unable to do so in the future. 
There was also a recent case involv¬ 
ing Xerox where an obese person was 
held to be protected by the state’s 
handicap laws. The fact that obese 
persons have higher, than normal in¬ 
surance claims and Ibwer, than normal 
life expectancy does not mean you can 
exclude them from a jpb that they are 
presently able to perform. Other rele¬ 
vant authority says that it is not proper 
to use sex segregated actuarial tables 
for employee benefits. No one disputes 
the fact that: women live longer than 
men, but as a matter of policy,,it is re¬ 
quired that we use unisex actuarial 
tables m computing benefits based on 
life expectancy; 

What about the Military? 

Some employers are tempted to look 
to the military as a model. The military 
is planning to test all applicants and 
members for AIDS. Applicants who 
test seropositive will not be accepted. 
Those already in the military who test 
seropositive will be subject to 
monitoring. 

However, the military situation is 
rather different from that of private in- 
dustry. First, the military is required to 
vaccinate all! personnel with a live 
smallpox vaccine Someone with AIDS 
may very well have a severe problem 
with that! Second, the military feels 
that everyone on the battlefield should 
be a potential blood donor. A 
seropositive person should not be 
allowed to give blood to anyone. 

When the military announced that it 
was going to adopt this program, it said 
that.one of the reasons (indeed the first 
listed) was that it did not want to incur 
the costs of treating people with AIDS. 
That rationale, while not illegal for the 
military, to use, probably would not hold 


up for private industry. 

What Do Hospitals Do? 

Hospitals generally treat AIDS pa¬ 
tients similarly to those with hepatitis 
(a liver disease which can be highly 
contagious). They separate the patient 
from others, and put signs on the pa¬ 
tient's room stating that blood! and: 
secretion precautions shouldibe used. 
This means that everyone going into 
the room washes his hands, wears 
gloves, and so forth. 

What about Schools? 

Ih some highly publicized! cases, 
children with AIDS have been exclude 
ed from school based on state or local 
laws, which say that people with “Com¬ 
municable diseases” either cannot or 
should not be allowed inipublic school. 
The question is whether AIDS, being 
transmittable only by intimate sexual 
contact, is a communicable disease 
within the meaning of these laws.,New 
York has recently ruled that it is not. 

Summary of Key Points 

1. The term “AIDS” actually 
covers three different stages: 
seropositive, ARC, and! “full blown 
AIDS.” These medical (distinctions are 
important in that: they serve as the 
basis for what employers*can and can¬ 
not legally do, 

2. The basic legal issues surround¬ 
ing the AIDS problem relate to refusal 
to hire people with AIDS, testing of ap¬ 
plicants and/or employees for AIDS, 
dealing with coworker pressure, and 
advance planning to deal with these 
concerns. 

3. A broad range of laws may ap¬ 
ply to protect the employee with AIDS., 
including federal and state handicap 
laws, the National Labor Relations Act, 
ERISA, the civil rights laws, state 
privacy laws, and unjust dismissal law: 

4. Employers probably have a du+ 
ty to accommodate the AIDS victim to 
the same extent as with any other 
“handicap,” as Ibng as the person is 
presently otherwise able to do the job. 
Most courts require only a de minimis 
amount of accommodation. 
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APPLICATION OF U S. FAIR EMPLOYMENT LAWS 
TO TRANSNATIONAL EMPLOYERS IN THE 
UNI FED STATES AND ABROAD 

Eaikoi.d M. Street* 


hut rasing numbers of firms conducting business m both the United 
States and other countries give rise to questions regarding the reach of U.S. 
fan employment laws to employment practices of foreign firms within the 
United States, of U S firms abroad, and regarding U.S. citizens employed 
abroad Mr Street considers three laws—the Age Discrimination Act of 
1 96/\ the hqual Day Act oj IV63, and Title I'll of the Civil Rights Act of 
1 967 —to assess their impact on employer-employee interactions, both 
within and outside the United States. Recognizing conflicting interests and 
concerns oj employers and employees, he concludes that principles of saver- 
ngnty and comity are not incompatible with a global commitment to fair 
employment practices. 


1. Introduction 

Changing conditions of international trade have 
brought into locus the influence that U.S. fair employment 
laws—the Age Discrimination in Employment Act of 1967 
(hereinafter the ADEA), 1 the Equal Pay Act of 1963 (herein¬ 
after the EPA),^ and Title VII of the Civil Rights Act of 1964 
(hereinafter I itle VII)*—have on the United States’ trade re- 


* Oherlin College, AO. 1974; The Johns Hopkins University School 
oi Advanced International Studies, M.A. 1976; Indiana University School 
ol l aw, ) .I) 1981 1 lie author has worked as a staff attorney with the U.S. 

International Trade Commission and is presently a staff attorney with the 
U.S. Equal Employment Opportunity Commission. The author (hanks 
Professor Dee Pridgen of the University of Wyoming School of Law for 
her helpful comments on an earlier draft of this article. This article was 
wiiticn by I .ah old M. Street in bis private capacity. No official support or 
endorsement of die U.S, Equal Employment Opportunity Commission or 
any other agency of die U.S. Government is intended or should be in- 
let led. 

V. Pub. L. No. 90-202, 81 Slat. 602 (1967) (codified as amended at 29 
u se. §5 62 I -634 (1982 & Supp. HI 1985)) 

2 Pub. L No. 88-38, 5 3. 77 Slat. 56, 56-57 (1963), 29 U.S.C. 
$ 200(d) (1982). 

:r Pub L No 88 352, tit. VII, 99 701-716, 78 Slat. 24 1, 253-57 
(I9(il) (codified as amended at 42 IJ.S.C 55 2000e to 2000e-1 7 (1982)). 
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lations with its trading partners. 4 

Although the United States and other countries have en¬ 
acted employment laws primarily to protect their own na¬ 
tionals, the laws often affect foreign citizens and businesses 
as well. For this reason, these policies m^y intervene in eco¬ 
nomic relations between countries. The employment prac¬ 
tices of transnational employers and the laws of their “cor¬ 
porate homes” are thus becoming new and important vari¬ 
ables in the debate over restraint of trade between nations. 

Recent attention given to the extraterritorial application 
of the ADFA, the EPA, and Title VII to transnational em¬ 
ployers 5 stems, at least in part, from a concern that foreign 
policy may overshadow and conflict with the statutory rights 
of U S. citizens. Both the steadily rising number of transna¬ 
tional employers and the potential for conflict between dif¬ 
ferent countries’ commercial and economic laws have made 
regulating the transnational employer increasingly impor¬ 
tant. 

Over 2000 U S. firms operate more than 21,000 foreign 
subsidiaries in at least 121 foreign nations. 6 In the United 
States, over 1700 foreign-owned firms employ more than 2.5 
million Americans. 7 Since U.S. businesses rely on foreign 
employees in their worldwide operations, the United States 

4. I he broad field of international trade encompasses many types of 
exchanges, including the sale of products and the exchange of human re¬ 
sources. The growth of foreign banking in the United Stales corresponds 
to an increase in the volume of foreign trade and investment in this coun¬ 
try. See Foreign Managers Make a Hit with U.S. Workers , U S. News & World 
Rep., Jan 8, 1979, at 59 These developments have additionally led to a 
substantial increase in the number of Americans employed by partially for¬ 
eign owned businesses operating in the United Stales, a number that has 
now reached at least 1.5 million. 

5. See Note, Commercial Treaties and the American Civil Rights Imws: The 
Case of Japanese Employers, 31 Stan. L. Rev. 947 (1979); Note, The Multina¬ 
tional Corporation and Employment Discrimination: A Strategy for Litigation , 16 
U S FT. Rev. 491 (1982). See generally Sumitomo Shoji Am., Inc. v. Avag- 
liano, 457 U S. 176 (1982); Spiess v. C. hoh Sc Co. (Am.), 469 F. Supp. I 
(ST). Tex. 1979), revd, 643 F.2d 353 (5th Cir), rehg granted en banc, 654 
F.2d 302 (5th Cir. 1981), reh'g vacated en banc , 664 F.2d 480 (5th Cir.), 
vacated, 454 U.S. 1130 (1982); Iinskey v. Heidelberg E., Inc., 470 F. Supp. 

1 181 (ED.N.Y. 1979). 

6. Introduction to I World Trade Academy Press, Directory of 
American Firms Operating in Foreign Countries (10th ed. 1984). 

7 U.S I)ep*t of Commerce, Bureau of the Census, Series FOF, No. 
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can appreciate the need for an open policy in this nation to¬ 
ward transnational employers. This does not imply, how¬ 
ever, that transnational employers should be allowed to ig¬ 
nore U.S. fair employment laws. 

A U.S. transnational employer of U.S. citizens outside 
the United Slates generally has a duty to follow both U.S. 
and foreign law. Similarly, a foreign employer of U.S. citi¬ 
zens outside the United States has a duty to treat its U.S. 
employees fairly, but its obligation under U.S, fair employ¬ 
ment laws may not be as extensive as that of a U.S. employer. 
While the U.S. Supreme Court has stated that an “act of con¬ 
gress ought never to be construed to violate the law of na¬ 
tions if any other possible construction remains’’ 8 and that 
courts should avoid creating international problems with for^ 
eign governments, 9 determination of which nation’s law ap¬ 
plies to a transnational employer includes a variety of consid¬ 
erations: where the employee actually applied for employ¬ 
ment; where the alleged discriminatory practice took place; 
where the employee’s workplace is located; and where the 
business operates. More than one country may claim juris¬ 
diction over the employer’s practices. There may exist occa¬ 
sions when the ADEA, the EPA, or Title VII is irreconcilable 
with the laws of the host country in which a U.S. company is 
operating. The converse may also be true of a for eign trans¬ 
national employer operating in the United States: U.S. laws 
may be irreconcilable with the laws of its home country. For¬ 
eign and U.S. firms share common concerns as transnational 
employers: if firms are to operate freely outside their own 
corporate homes, international agreement on common stan¬ 
dards governing the employment practices of transnational 
employers is necessary. 

One management consideration of the transnational 
employer in deciding where to locate operations is whether it 
can function without undue interference from the United 
States and its laws. 10 Allowing transnational employers op- 

6, Selected Characteristics of Foreign-Owned U.S. Firms: 1982, at 1- 
2 (1984). 

8. McCulloch v. Sociedad National de Marineros de Honduras, 372 
U.S. 10, 21 (1963) (quoting T he Charming Betsy, 6 U.S. (2 Cranch) 64, 
1 18 (1804) (Marshall, CJ.)). 

9. See id. at 17. 

10. Jensen, Japanese-Style Work Code Works in America, Too , Cleveland 


Ibcuments. ucsf.edu/docs/ylcl0000 
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crating in the United States to dodge national fair employ¬ 
ment laws, however, could lead to distressing results, as evi¬ 
denced by a recent study of Japanese investors and managers 
operating in the United States. 11 The study, by a visiting 
scholar at the Harvard University Graduate School of Busi¬ 
ness Administration, reports that Japanese officials believe a 
commercial trade agreement insulates them from U.S. fair 
employment laws. 12 The study discloses that Japanese man¬ 
agers in the United States prefer to hire young employees, 
considering them more malleable and team-oriented, and 
thus more suitable, than older workers. 13 The study also 
reveals a preference on the part of the Japanese to locate in 
rural or suburban areas in the belief that the more homoge¬ 
neous populations of these areas leads to higher employee 
production. M Such management decisions raise important 
questions, including whether they violate U.S. fair employ¬ 
ment laws and whether they have the purpose or effect of 
discriminating against protected persons in the United 
States. 

I he possibility of a new- kind of trade barrier arises 
when countries compete to protect their own corporations 
or citizens in the international workplace, notwithstanding 
the corporate home of the employer. 15 Countries have al¬ 
ways shown interest in regulating international commerce 
while trying to reconcile domestic laws with customary rules 
of international trade, as at least one scholar has pointed out; 

[Ffor a long time international commerce was un¬ 
derstood arid interpreted as an exchange between 
nationals and not between nations. But . . . the 
states have always been called upon to direct, coor- 

Plain Dealer, Mar. 13, 1983, at I K, col. I. Nol only are foreign firms en¬ 
gaged in potentially unlawful employment practices in the United Stales, 
but U.S. firms may also be engaged in questionable employment practices 
as well. A Neu> York limes article discloses that some U.S. firms may be 
eliminating communities from consideration when selecting location sites 
for their businesses if those communities have a large Black population. 
N Y Times. Feb. 15, 1983, at AN. col. I. 

1 I. See Jensen, supra note 10. at 9. col. I. 

12. Id. 

13 Id. 

I t Id. 

15 ( M Schmiitiioo, fur. Source or Law of International Trade 
228(1904). 
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dinate and arbitrate in the activities of merchants, 
companies and firms, and to oppose them if their 
development was prejudicial to the foundations of 
its economic policy. This has become even more 
true as world commerce and technical progress 
have expanded. This is why one can admit that in¬ 
ternational commerce is not merely a transaction 
between individuals or firms of different nationali¬ 
ties, but is a real transaction between nations, where 
exchanges are effected, guided and maintained by 
political decisions taken by the responsible govern¬ 
ments of these nations. 10 

Thus, countries can be expected to protect their national 
economic interests through legislation when corporations 
threaten these interests. A good example is the Congres¬ 
sional enactment of the ADEA, the EPA, and Title VII for 
the protection of U.S. citizens, who constitute an increasing 
number of transnational employees. 

Historically, few U.S. employees successfully persuaded 
U.S. courts to apply U.S. fair employment laws to their over¬ 
seas transnational employers. Congress, however, has re¬ 
cently amended the ADEA in order to offer a remedy to a 
U.S. citizen employed by a transnational entity. Conse¬ 
quently, U.S. courts now have a great deal of discretion and 
flexibility in deciding how to apply the ADEA, as well as the 
EPA and Title VII, as a matter of both domestic and interna¬ 
tional law. 

Traditional legal jurisprudence has seldom examined 
employment practices of transnational employers in the con¬ 
text of broader international trade issues. Because little at¬ 
tention has been given to the overlap between the two fields 
and each one’s effect upon the other, the area is a new fron¬ 
tier for studies in trade and transnational employment prac¬ 
tices. 

This Article first examines whether U.S. fair employ¬ 
ment laws can be appropriately applied to U.S. or foreign 
transnational employers abroad. It analyzes the nature and 
the limits of power that a nation can legitimately exercise 
over its own citizens and companies and over foreign citizens 

10. Id. 


Source: https://www.industrydobunnents.ucsf.edu/docs/ylclOOOO 






t. 


362 / A / /: !{\ ! A lIOSAt. LiW AM) roiUlCS (Vol 19:157 

and companies in other countries. The Article then consul 
ers the two questions that ITS. courts must resolve whenever 
there are potentially conflicting laws in this area: (1) whether 
Congress intended each of the three fair employment laws to 
apply to transnational employers, operating either within the 
United States or abroad, and (2) whether the broad applica¬ 
tion of these laws to transnational employers acts as a re¬ 
straint on trade or violates international law, regardless of 
Congressional intent. 

Part II of this Article traces the statutory development 
and case law on the application of the ADEA, the EPA, and 
Title VII to transnational employers. Part III explores the 
conceptual and practical difficulties of applying these stat¬ 
utes to transnational employers; it examines the interna¬ 
tional framework of laws, treaties, and international agree¬ 
ments that encourage transnational employers to practice 
nondiscrimination in employment and addresses some con¬ 
flict of laws principles that apply when the expectations, tra¬ 
ditions, and interests of more than one country must be con¬ 
sidered in resolving trade disputes in employment. Part IV 
reexamines the three statutes and discusses some of the pro¬ 
cedural and substantive issues awaiting litigants at the ad¬ 
ministrative and judicial levels. Finally, Part V addresses the 
role of the international community in adopting uniform 
standards to cover employment practices of the transnational 
employer. 

II. Extraterritorial Application of U.S. Fair 
Employment Laws 

Congressional intent in enacting a statute determines 
whether the law shall operate extraterritorially: “the canon 
of [statutory] construction . . . leaches that legislation of 
Congress, unless a contrary intent appears , is meant to apply 
only within the territorial jurisdiction of the United 
States. 7 If it wishes to do so, Congress has the power to 


17. holey Bros. v. filardo, 336 U.S. 281, 285 (1949) (paraphrasing 
Blackmer v. United States. 284 U.S. 421. 437 (1932)) (emphasis added). 
Congress has the power, in certain situations, to regulate the actions of 
U.S citizens outside the territorial jurisdiction of the United States 
whether or not the acts prescribed occurred within the territory of a for: 
eign country See United States v. Bowman, 260 ll.S. 94, 99 (1922). Tegis- 
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enact legislation that applies beyond U.S. borders. Consis¬ 
tent with this canon of statutory construction, the extraterri¬ 
torial applicability of U.S. fair employment laws is as follows: 
the ADEA has extraterritorial application by virtue of a spe¬ 
cific amendment, the EPA at present has limited extraterrito¬ 
rial reach, and Title VII has implied extraterritorial reach as 
expressed in the statute's legislative history and judicial in¬ 
terpretation. 

A. ADEA 

1. The ADEA Prior to Its 1984 Amendment 

The ADEA prohibits age-related discrimination in em¬ 
ployment against persons over the age of forty. 18 Prior to 
the 1984 Congressional amendment of the ADEA, 19 several 
U.S. courts had held that the ADEA did not apply extraterri¬ 
torially and, therefore, did not apply to U.S. citizens working 
for U.S. corporations in a foreign country. 20 

The ADEA incorporates by reference 29 U.S.C. § 213(f) 


lation that regulates actions of U.S. citizens and corporations should not 
infringe upon the sovereignty of another nation See Skiriotes v. Florida, 
313 U.S. 69, 73 (1941). Moreover, any liabilities created by statutory reg¬ 
ulation of employment practices must satisfy the notions of fairness and 
substantial justice under the Due Process Clause of the U.S. Constitution. 

18. 29 U.S.C. 5 631(a) (1982), as amended by Pub. C. No. 99-592, § 2(c) 
(1986). 

19. Older Americans Act Amendments of 1984, Pub. L. No. 98-459, 
§ 802, 98 Slat. 1767, 1792, 29 U.S.C. §§ 623(g), 630(0 Congress errone 
ousiy mislabelled the amendment to 29 U.S.C. § 623; as the statute pres¬ 
ently reads, there are two subsection (g) s To distinguish between the 
original subsection and the new subsection, all references in this Article to 
the new subsection have (he letter £ italicized. T hus, 29 U.S.C § 623(g) 
refers to the new amendment, while 29 U.S.C. § 623(g) refers to the origi¬ 
nal, still existing subsection. 

20. Ralis v. RFE/RL, Inc., 770 F.2d I 121 (D C. Cir. 1985); De Yoreo v 
Bell Helicopter Textron, Inc., 608 F. Supp. 377 (N.I). I ex 1985), aff'd, 
785 F.2d 1282 (5th Cir. 1986); Belanger v. Keydril Go., 596 F. Supp 823 
(ED I>a. 1984 ),aff'd, 772 F.2d 902 (5th Cir. 1985); Cleary v. United States 
Lines, Inc., 555 F ; Supp : 1251 (p.N.J : 1983), aff'd , 728 F 2d 607 (3d Cir. 
1984); Pfeiffer v. Wm. M. Wrigley Jr Co., 573 F. Supp. 458 (N.D. III. 

1983) aff 'd, 755 F.2d 554 (7th Car. 1985), Zahourek v. Arthur Young Sc 
Co . 567 F Supp. 1453 (D. Colo 1983), aff 'd , 750 F 2d 827 (10th Cir. 

1984) . The ADEA amendment is not retroactive in effect and thus does 
not apply to ADEA actions initiated before its enactment. Wolf v. JT Case 
Co.. 617 F. Supp. 858, 867 (D. Wis. 1985). 
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of the l air Labor Standards Act (hereinafter the F USA), 21 
which provides that IJ.S. citizens working in foreign coun¬ 
tries are not entitled to its statutory protection. 22 The im¬ 
pact ol 29 D S C. § 213(f) on ADEA enforcement used to be 
substantial: a fifty-year old U.S. citizen employed by a U.S. 
corporation in the United Slates who was then transferred 
permanently to an overseas office of his employer and was 
subsequently discharged abroad lor “poor supervisory 
skills” would have received little help from the ADEA in any 
age discrimination suit he might have brought against his 
U.S. employer. Section 213(f) reads as follows: 

The provisions of . . . this title shall not apply with 
respect to any employee whose services during the 
workweek are performed in a workplace within a 
foreign country . . . 23 

1 he hypothetical employee comes within this description. 
Thus,'in short, the pie-198-4 ADEA would have covered 
neither the employer nor the employee abroad, even though 
both were U.S. nationals. 

2. The 1984 ADEA Amendment 

In 1984, Congress strengthened the ADEA by ex¬ 
panding its territorial application to reach certain businesses 
and employees located abroad. The amendment achieved 
this result by broadening the definition of “employee.” A 
House Conference report states that the amendment 
changes the ADEA “by specifying that the term ‘employee’ 
under the Act includes any individual who is a citizen of the 
United States employed by a United States employer in a for¬ 
eign country." 2 '* 

The ADEA amendment was intended to give U.S. citi¬ 
zens employed abroad by U.S. corporations or their subsidi- 


21. 29 U.S.C. §§ 201-214 (1982 & Supp. Ill 1985). 

22. Id § 213(f) 29 U.S.C. § 626(b) states that the enforcement of the 
ADKA shall be performed in accordance with the provisions of 29 U.S.C. 
S 21 1(h), which is part of the Fair Uhor Standards Act. See Vasquez v 
Eastern Air Lines, Inc. 579 F.2d 107, 109 (1st Cir 1978). Section 211(b) 
is, in turn, limited in its scope by 29 U.S.C. § 213(0 

23. 29 U.S.C. § 213(1) (1982). 

24 H R Conk Rep. No. 1037, 98th Cong., 2d Sess. 49 (1984), reprinted 
in 1984 U S Code Cong. & Admin. News 2974, 3037 


aries or foreign companies controlled by U.S. firms the same 
protection given to citizens employed in the United States. 
The Senate I-abor and Human Resources Committee em¬ 
phasized that, in amending the ADEA, it had taken into ac¬ 
count 

(he welLestablishcd principle of sovereignty, that 
no nation has the right to impose its labor standards 
on another country. Thai is why the amendment is 
carefully worded to apply only to citizens of the 
United States who are working for U.S. corpora¬ 
tions or their subsidiaries. It does not apply to for¬ 
eign nationals working for such corporations in a 
foreign workplace and it does not apply to foreign 
companies which are not controlled by U.S. firms. 25 

The legislative history does not specifically indicate 
when a foreign subsidiary is covered by the ADEA—whether, 
for example, the foreign subsidiary must maintain certain 
types of contacts with the United States. Yet the amendment 
and the legislative history do indicate that the ADEA now 
extends to the practices of a U.S.-controlled foreign com¬ 
pany. The statute now provides as follows: 

(1) If an employer controls a corporation 
whose place of incorporation is in a foreign country, 
any practice by such corporation prohibited under 
this section shall be presumed to be such practice 
by such employer. 

(2) The prohibitions of this section shall not 
apply where the employer is a foreign person not 
controlled by an American employer. 20 

The statute provides four factors to be considered in as¬ 
sessing the degree of control a U.S. business or employer 
exerts over a foreign firm. This “degree of control” test in¬ 
volves an assessment of the interrelation of operations, com¬ 
mon management, centralized control of labor relations, and 
common ownership or financial control. 27 Ihe lactors iim 


25 S. Rep. No. 467, 98lh Cong , 2d Scss. 27-28 (1984), reprinted in 
1984 U S. Code Cong. & Admin. News 2974, 3000-01. 

26. 29 U S.C. § 623<g)(l)-<2) (Supp. Ill 1985). 

27. Id. § 623U)(3)(A)-(I)) : 
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Illicitly require considerable contacts between the foreign 
company and the United States. 

I he amendment also reflects Congressional concern re¬ 
garding potential conflicts between the ADEA and the laws 
of other countries. The amendment specifically excludes ap¬ 
plication of the ADEA where compliance would cause an em¬ 
ployer to “violate the laws of the country in which such work¬ 
place is located.” 2 * With the 1981 amendment. Congress 
took a major step toward extending U.S. fair employment 
laws to employment relations between U.S. workers and 
their employers abroad. 

B. EPA 

I he EPA, added in 1963 to the minimum wage provi¬ 
sions of the FLSA, prohibits sex-based wage discrimination 
in the workforce. 29 Unlike the ADEA, the EPA s territorial 
scope remains statutorily confined to the United States. 30 in 
certain situations, however, the FLSA and, consequently, the 
EFA do apply to persons working outside the United States 
and provide these persons with a remedy against gender- 
based wage discrimination. Courts have given the FLSA ex- 
traterritorial application in at least two situations: where an 
employee works in an area under U.S. control, 31 and where 
an employee works only a portion of the workweek outside 
of the United States. 32 

1 he question of (lie FSLA’s application in areas under 
U.S. control arose in Vertnilya-Brown Co. v. Connell** prior to 
the EPA s enactment. I here, U.S. citizens employed by a 
U.S. Government contractor on a military base leased to the 
United States in Bermuda brought suit under the FLSA to 
recover unpaid overtime compensation and damages. 34 The 
U.S. Supreme Court held that the FLSA applied to employ¬ 
ees at the Bermuda base. 35 The Court had no doubt that 

28. id. § 623(0(1). 

29. Id. § 206(d)(1) (1982). 

30. Id. § 2130). 

31. See Vermilya-Brown Co. v. Connell, 335 U.S. 377 (1948). 

32 See Wirtz v. Mealy, 227 F. Supp. 123, 129 (N.IL 111. 1964) 

33. 335 U.S. 377 (1948). 

34. Id ai 378-79. 

35 id. at 390. 
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Congress possessed the power to regulate contracts when 
the incidents regulated occurred in ?reas under U.S. control 
though not within its territorial jurisdiction or sovereignty. 36 
Following the Vermilya-Brown decision, Congress expressed 
dissatisfaction with the holding by passing an amendment to 
the FLSA in 1957 designed to exclude from coverage work 
performed within a foreign country. 37 

The second situation in which the EPA has been applied 
beyond the boundaries of the United States is one where an 
individual performs services both within the United States 
and within a foreign country during any workweek. In Wirtz 
v. Healy , 3 * a district court applied the FLSA, including the 
EPA provisions within it, to tour guides who were employed 
by a Chicago-based agency and who worked in both the 
United States and either Canada or Europe in the course of a 
workweek 39 The court concluded that when an American 
employee spends part of the workweek in the United States, 
“it makes no difference where the remainder of such work in 
that week is performed.” 40 The court held that the 1957 
amendment passed in response to the Vermilya-Brown deci¬ 
sion did not bar a court from applying the FLSA to the tour 
guides so long as they worked a portion of a workweek 
within the United States. 41 The amendment did, however, 
bar a court from applying the FLSA for any week spent en¬ 
tirely outside the United States. 42 

In sum, although the 1957 amendment of the FLSA re¬ 
stricts the extraterritorial application of that particular stat¬ 
ute, including its EPA provisions, the restriction does not 
operate as a strict prohibition for employees with a “split” 
workweek. 

36. Id. at 381; see also Green, Applicability of American Laws to Overseas Ar¬ 
eas Controlled by the United States, 68 Harv. L. Rev. 781 (1955). 

37. S. Rep. No. 987, 85lh Gong., 2d Sess., reprinted in 1957 U.S. Code 
Gong. &: Admin. News 1756. The amendment passed was the Fair Labor 
Standards Amendment of 1957, Pub. L. No. 85-231, 71 Slat. 514, 29 
U.S.C. § 213(f) (1982). 

38. 227 F. Supp. 123 (N O. Ill 1964). 

39. Id. at 129. 

40. Id. 

41. Id. 

42. Id. 
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C. Title I'll 

Unlike the ADEA and the EPA, Title VII does not, with 
one exception, explicitly state whether it is to be given extra- 
territorial application. Instead, one mi'ist infer Congress’ im¬ 
plied intent to apply Title VII to U.S. citizens employed by 
foreign corporations within the United States or by U.S. or 
foreign transnational corporations abroad and to foreign cit¬ 
izens employed by U.S. or foreign corporations within the 
United States. 

1 he only explicit statutory reference about any extrater¬ 
ritorial application of the statute is in section 702, which 
staU s that the statute does not cover aliens working outside* 
the United States. 11 In an early decision, the EEOC dealt 
with a discrimination charge by a resident alien against a 
U.S.-based multinational corporation stemming from a “no 
rehire” reference sent from an affiliate company located 
abroad for whom the employee had previously worked. The 
Commission concluded that: 

I I |he alleged discriminatory act . . . took place with 
respect to the employment of an alien outside the 
United Slates. I itle VII does not apply to events 
occurring under these circumstances even though 
the employment relationship is between an alien 
and an employer within the meaning of Section 
701(b) of Iulc VII. Charging Party, an alien, was 
both employed and hired outside the United Stales 
Such employment is exempted from Title VII cov¬ 
erage by Section 702. 44 

While both this case and section 702 indicate that Title 
VII does not cover non-U.S. citizens who work abroad, even 
if the employer is a U.S. national, no inference should be 
drawn that this rule applies either to American employees 
either within the United States or abroad or to American or 
^oreign employers with regard to their employees in the 
United States. 

To be subject to the provisions of Title VII, a defendant 
must be an “employer” as defined by Title VII. Section 


TV 42 U SC. § 2000c-1 (1982). 

M EEOC Dec. No. 71-181 1. Knipl l>rac. Guide (CCH) fl 6289. ai 4426 


701(b) defines an employer as a “person engaged in an in¬ 
dustry affecting commerce who has fifteen or more employ¬ 
ees for each working day of twenty or more calendar weeks 
in the current or preceding calendar year.” 45 The statute 
does not explicitly state that foreign commerce is included 
within “commerce.” Yet it does state that “commerce” in¬ 
cludes commerce between a “State and any point outside 
thereof.” 4 *’ During the House debates, Congressman 
Libonati suggested that the Title VII provisions were neces¬ 
sary to remove obstac les from the free flow of commerce 
among the stales and with foreign countries. 47 Congress¬ 
man Libonati concluded that “Title VII covers employers 
engaged in industries affecting commerce—interstate, for¬ 
eign commerce, and commerce within the District of Colum¬ 
bia and the possessions.” 48 

By intending the statute to cover employers engaged in 
foreign commerce, Congress must have meant Title VII to 
extend both to U.S. employers operating abroad and to for¬ 
eign employers operating in the United States. The text of 
section 703 of Title VII supports this broad interpretation. 
Section 703 prohibits discrimination against “any individ¬ 
ual” with respect to his or her employment. 4<J Section 702 
contains the only exception to this provision by excluding 
aliens working outside the United States from I itle VII pro¬ 
tection. 

Nowhere does Title VII explicitly exempt foreign corpo¬ 
rations employing U.S. citizens either within or outside the 
United States. Drawing on the rule that courts should con¬ 
strue statutory exemptions narrowly, some courts have inter¬ 
preted section 702 as containing a “negative implication” 
that Congress did not intend to place territorial limits on the 


45. 42 U.S.C. § 2000e(b). Similarly, section I 1(h) of (he ADEA defines 
an employer as having 20 or more employees for a similar duration. 29 
U.S.C § 630(b). Congress did not dearly indicate whether U.S. citizens or 
aliens employed outside the United States are to be counted toward the 
requisite number of employees to qualify as an employer under either stat¬ 
ute. 

46. Id. § 200()e(g). 

47. See I 10 Cong. Rec. H2737 (daily ed Feb. 10, 1964) (statement of 
Rep. Libonati). 

48. Id. 

49. 42 U.S.C. § 2000e-2(a). 
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protection of U S. citizens.' 0 For example, in Lone v. Pullman 
Co., ' 1 a district court held that American porters employed in 
Canada by Pullman, a U.S. corporation, were protected by 
Title VII. 52 In the same vein, citing the language of section 
702, Bryant v. International Schools Services, Inc.,™ and Love, the 
EEOC has concluded that Title VII “does apply to covered 
employers with respect to their employment of U.S. citizens 
outside the United States.” 54 In reaching its decision, the 
Commission stated that the “only exceptions to prohibitions 
against discrimination are those specifically enumerated in" 
Title VII. 55 

In sum. Title VII must be construed to exempt neither 
foreign nor U.S. employers from coverage for American em¬ 
ployees abroad or for any employees in the United States. 

I his broad interpretation of I itle VII is consistent with its 
remedial purpose, namely, the removal of barriers that oper 

against certain classes of employees/’** 

I). Differing Application of the AD FA and Title I’ll in the 
Workplace Abroad 

In contrast to tlie broad application of Title VII to em¬ 
ployment prac tices of employers abroad, the recent amend¬ 
ment to the ADEA may possibly prohibit discrimination by 
employers abroad only against persons whom they already 
employ, for the 1984 ADEA amendment redefined the term 
“employee" to include an American employed outside the 
United States/ 7 An American living abroad who seeks em- 


50. See Bryant v. International Schools Serv., Inc,. 502 F. Supp. 472, 
482 (I).N.J. 1980), rev'd on other pounds, 075 F 2d 502 (3d Cir 1982) I ove 
v Pullman Co.. 12 Kmpl. Prac. Dec. j 11,225 (1) Colo. 1976), aff 'd, 569 
* ^ 1074 (10th Cir. 1978). Rut see American Banana Co. v. United Fruit 
Co., 213 U.S. 347, 357 (1909). 

51 12 Empl. Prac. Dec. 1 I 1,225 (D. Colo. 1976), aff'd, 569 F.2d 1074 

(10th Cir. 1978). 

52. Id. at 5688 n.4. 

.. ”• “ 2 •; Su PP 472, 482:83 (I).N.J. 1980). rev'd on othn grounds, 675 
L2d 562 (3d Cir. 1982). 

/c 54 EEOC l)cc No 85 lf >. 2 Kmpl. Prac. Guide (CCH) \ 6857, at 7072 
(Sept. 16, 1985). 

55. Id 

56. See Giiggs v Duke Power Co., 401 U.S. 424, 429-30 (1971), 

57 See supra text accompanying note 24. 
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ploymenl abroad with a U.S. employer may, therefore, be 
protected under Title VII but not under the ADEA. 

Title VII prohibits discrimination against both present 
employees and applicants for employment/ 8 The ADEA, by 
contrast, may not extend to employment-related practices. 
Although the legislative history of the ADEA does not pro¬ 
vide conclusive evidence that Congress actually intended this 
result, the language of the amendment strongly supports this 
interpretation. Yet it is possible to interpret the ADEA 
otherwise. It is arguable that Title VII and the ADEA cover 
all types of discriminatory employment practices abroad, re¬ 
gardless of whether the person bringing the Title VII or 
ADEA action is a current employee or an applicant for eni: 
ploymenl. This interpretation is reasonable because the 
ADEA and Title VII are coextensive: Congress patterned the 
ADEA after Title VII, and both statutes are based on similar 
principles/-* liy amending the ADEA so that it could apply 
to U.S. citizens in the workplace abroad. Congress may have 
sought to put the ADEA on the same footing as Title VII in 
all respects concerning extraterritorial coverage. It remains 
uncertain, however, whether Congress truly intended either 
Title VII or the ADEA to apply this broadly. 

III. Limits on the Extraterritorial Application of 
THE ADEA, THE EPA, AND TlTLE VII 

Claims brought under the ADEA, the EPA, or Title VII 
involving transnational employers often raise questions that 
go beyond rules governing the employer-employee relation¬ 
ship. They require courts to consider choice of law and con¬ 
flict of laws questions. Prior to deciding a particular case on 
its merits, a judicial or administrative body must decide 
whether, for foreign policy or other reasons, it would be ap¬ 
propriate for the body to exercise its authority in the matter 
and, if so, which country’s law should apply. 60 Specifically, 
these questions address the applicability of the ADEA, the 
EPA, or Title VII to U.S. corporations operating abroad, to 


58 5^ 42 U.S.C. § 2000e-2(a). 

59. See Oscar Mayer & Co. v. Evans, 44 I U.S. 750, 756 (1979); Torillard 
v. Pons, 434 U.S. 575, 584 (1978); Hodgson v. First Fed. Sav. 8c Loan 
Assn, 455 F 2d 818, 820 (5th Cir. 1972). 

60. See sources cited supra notes 5 &: 15 


£h£S989Z0Z 





2025865346 


372 


INTER Ml 7 ZONAL /-111 AND POULICS 


1987) 


EAIR EMPLOYMENT Li IVS 


373 


| Vol. 19.357 

foreign employers operating in the United Slates, to foreign 
citizens employed in the United States, and to U S. citizens 
employed abroad. Resolution of these? questions requires 
courts to look both to applicable principles of international 
law and to relevant treaties in force. 

To resolve a conflict of laws or choice of law problem, 
one must examine the international rules governing the in¬ 
teraction between the laws of two or more states. The bases 
for these rules involve the doctrines of sovereignty and com¬ 
ity. OI The doctrine of sovereignty indicates that the laws and 
judgments of a country have no obligatory authority or effect 
beyond that country’s own territorial limits. Nevertheless, 
one country may choose to give effect to the laws of another 
under the doctrine of comity of nations. 

The term “sovereignly” expresses a nation-slate’s right 
to exercise absolute political and legal authority over all per¬ 
sons and property within its territory. Sovereignty can be 
conceived of as either external or internal; internal sover¬ 
eignty being the inherent right of a people to govern their 
internal affairs; and external sovereignty consisting of the 
power of a national government in its dealings with the 
outside world to assert its political influence independent of 
any other nation. 02 

I he doctrine of comity reflects the efforts of two coun¬ 
tries to defer to international friendship and convenience 
while still protecting the rights of their own citizens. Under 
the doctrine of comity, there is no requirement that one 
country must recognize the laws and judgments of another* 
recognition is a matter of courtesy rather than a right or obli¬ 
gation. 0 ^ Thus, determining the issue of the ADEA’s, the 
EPA’s, or T itle VII’s extraterritorial reach must involve an 
analysis of factors beyond the mere terms of the laws them¬ 
selves. I he principles of sovereignty and comity require that 
adjudicating bodies consider whether the foreign employer 


61 See Hilton v. Cuyot, 159 U S. 113, 135-36 (1895); see also Cleary v. 
U S. Lines, Inc., 555 F. Supp. 125! (D.N.J. 1983), aff'd, 728 F 2d 607 (3d 
Cir 1984); ( .atdozo, Judicial Deference to Stair Department Suggestions. Recogni¬ 
tion of ISnogatwr or Abdication to Csurprrf, 48 Cornell L.Q. 461, 468-69 
(1963). 

02 See United States v Belmont, 301 U S. 324, 330 (1937). 

63 l.oron/cn. Story s Commentaries on the Conflict of Laws—One Hundred 
Years After , 48 IIarv L Rkv 15 (1934); see also Helmont , 301 U.S. at 330. 


has business contacts with the United States, whether a 
treaty agreement with the United Slates permits the extrater¬ 
ritorial application of U.S. laws, and whether a foreign gov¬ 
ernment or employer actually consented to be subject to 
U.S. fair employment laws. 

The extraterritorial application of the ADEA, the EPA, 
or l itle VII may in some cases be affected by international 
limitations, customarily observed by nations, upon each na¬ 
tion’s exercise of power. The laws and public policies of 
competing governments, the allegiances or nationalities of 
the parties, the situs of the ac ts complained of, the general 
needs of the interstate and international community, and 
other conflict of laws and choice of law factors may come 
into play. 0 * 1 Failure to observe the relevant factors would 
contravene an established principle of international law: 
“ I he laws of no nation can justly extend beyond its own ter¬ 
ritories, except so far as regards its own citizens. They can 
have no force to control the sovereignty or rights of any 
other nation, within its own jurisdiction.” 05 In an action by a 
U.S. citizen against a transnational employer, U.S. courts 
must not violate the situs country’s sovereignty by interfer¬ 
ing with that country’s internal affairs. 60 

Although the application of the ADEA, (he EPA, or Title 
VII may in a given situation extend to a transnational em¬ 
ployer, other considerations—such as commercial ties be¬ 
tween countries or potential foreign policy ramifications?— 
may compel an administrative or judicial body in the United 
States to refrain from exercising its jurisdiction in a particu¬ 
lar case. In deciding whether to exercise their authority, U.S. 
courts and officials must weigh U.S. laws against competing 
laws, public policies, and governmental interests of foreign 
countries. A Texas court, for instance, held that an Ameri¬ 
can helicopter pilot’s employment by a U.S. contractor in 
Saudi Arabia could be conditional, consistent with Title VII, 
on the pilot’s conversion to Islam where Saudi law permitted 
only Moslems to fly over Mecca. 07 Another court, by con- 


64. See Gardozo, supra note 61, at 469. 

65. I he Apollon, 22 U.S. (9 Wheat ) 362. 370 (1824). 

66. Cf I he Schooner Exchange v. M'Faddon, I I U.S. (7 Cranch) 1 16, 
136 (1812) (Marshall, CJT 

67. Kern v. Oynalectron Corp., 577 F. Supp. 1 196 (N 1) Tex. 1983), 


Source*: https://www.industry^lcuments.ucsf.edu/docs/ylcl0000 
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trast, ruled (hat a U.S. employer that excluded Jewish doc¬ 
tors from a unit stationed in Saudi Arabia had violated Title 
VII despite a Saudi policy to boycott Israel. 68 

Similarly, the existence of a treaty may demand that a 
court not enforce the ADEA, the EPA, or T itle VII. When a 
conflict arises between a treaty and a prior federal statute, 
ihe treaty will supersede the inconsistent prior federal law. 69 
U a treaty conflicts with a subsequent act of Congress, how- 
ever, the act of Congress will generally only supersede (he 
treaty if Congress clearly expressed an intent to override the 
treaty or any of its provisions. 70 Bilateral and multilateral 
treaties exempting transnational employers from coverage 
under U.S. laws are two types of treaties relevant to the ap 
plication of the ADEA, the EPA, and Title VII. 

Although foreign corporations present in the United 
Slates are not immune from U.S. fair employment laws, for¬ 
eign governments and their agents party to a multilateral 
treaty may be immune under either U.S. or international 
law. 71 for instance, the Vienna Convention on Diplomatic 


a Jf 746 F.2d 810 (5th Cir. 1984). 1 he employer Fired the American pilot 
when he decided not to convert The court found that the pilot was aware 
of the requirement to convert to the Moslem faith; it held conversion to 
the Moslem faith to be a bone fide occupational qualification (BFOQ) and 
thereby was able to avoid a sticky conflict of laws question. The court 
concluded that the American contractor did not violate Title VII. 

08. Abrams v. Baylor College of Medicine, 581 F. Supp 1570 (S I). 
Tex 1984) In Abrams, a title VII case, the court found that a U.S. em¬ 
ployer that excluded its Jewish doctors from rotation to Saudi Arabia in 
accordance with an Arab trade boycott of Israel had discriminated against 
the Jewish doctors because of their religion. Id. at 1579. A similar state 
case held that an employer could not refuse to hire Jewish engineers be- 
^ aus ^ Saudi Arabia s religious tenacity. American Jewish Congress v 
Carter, 9 N.Y.2d 223, 173 N.F.2d 778, 213 N Y.S.2d 60 (1961). 

69. Missouri v. Holland, 252 U S. 416, 432-33 (1920). 

70. Cook v. United Slates, 288 U.S. 102, 120 (1933). 

71 Foreign Sovereign Immunities Act, § 4(a), 28 U.S.C. § 1602 (1982) 
(hereinafter FSIAj; Vienna Convention on Diplomatic Relations, opened for 
signature Apr. 18, 1961, arr 31, 23 U.S.T. 3227, 3240-41, I I.A S No. 
7502, at 14-15, 500 U.N.T.S 95, 112 (entered into force Dec. 13, 1972); 
ser H'll, d Policy Analysis of the American Law of Foreign Sovereign Immunity Act, 

l* OR P* ,AM F. Rev. 155 (1981) (a well documented discussion of the ma- 
j° r problems inherent in the law of sovereign immunity). For example, it 
Is unclear whether the Panama Canal Commission, which operates under 
the Panama Canal I reaty between the United Slates and Panama, is gov¬ 
erned by U.S. fair employment laws or the terms of the Panama Canal 
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Relations, a multilateral treaty to which the United States is a 
signatory, grants various immunities to foreign diplomats 
working in the United States. This treaty defines diplomatic 
immunity and specifies which officials of a foreign govern¬ 
ment are entitled to that privilege. 72 Depending on their sta¬ 
tus, foreign government agents may or may not be subject to 
suit in the United States. 73 The Vienna Convention defines 
the instances in which foreign governments are immune 
from U.S. legal processes and consequently beyond the 
reach of U.S. fair employment enforcement proceedings; 74 
public international organizations enjoy similar immuni¬ 
ties. 75 

Like the multilateral treaties, and perhaps more rele¬ 
vant, are Friendship, Commerce, and Navigation (hereinaf¬ 
ter FCN) treaties. A bilateral FCN treaty is a commercial 
agreement between two countries where each signatory 
grants legal status to the other’s firms, allowing them to con¬ 
duct business in the host country on a comparable, “national 
treatment” basis with the host’s domestic firms. 76 

The issue of whether these treaties apply in contraven¬ 
tion of U.S. fair employment law was addressed in Sumitomo 


Treaty, Sept. 7, 1979, United States-Pariama, T.I.A.S. No. 10,030 (entered 
into force Oct. 1, 1979). Implementation of the preferential hiring pro¬ 
gram provided in the Panama Canal Treaty may not violate U.S employ¬ 
ment laws since the treaty would supersede prior inconsistent statutes 
such as Title VII and the At)FA. The U.S. Supreme Court in Espinoza v. 
Farah Mfg. Co. recognized a distinction between discrimination based on 
national origin and on citizenship and held that Congress did not intend 
to include distinctions based upon citizenship under Title VII. 4 14 U.S. 86 
(1973). Espinoza thus does not interfere with the Panama Canal Treaty’s 
provision allowing Panama to choose Panamanian citizens over U.S. citi¬ 
zens to fill jobs vacated by U.S. citizens. In fact, a question remains 
whether the Panama Canal Treaty permits Panama to choose between U.S. 
citizens or other foreign nationals from third countries to replace U.S. citi¬ 
zens in certain jobs as an expression of Panamanian self-determination 
under the terms of the Treaty. 

72. Vienna Convention on Diplomatic Relations, supra note 71. 

73. Id. 

74. Id. 

75. See Preuss, Diplomatic Privileges and Immunities of Agents Invested with 
Functions of an International Interest, 25 Am. J. Int’l L. 694 (1931); see also 
infra notes 121-22 and accompanying text. 

76. Walker. Modem Treaties of Friendship, Commerce and Navigation, 42 
Minn. L. Rev. 805, 811 (1958). 
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■M?/ 1 Twmra, /wr. 1/. AvaglxanoJ 7 where the U.S. Supreme 
Conn considered whether a bilateral FCN treaty excused a 
U.S. subsidiary of a Japanese company from Title VII cover¬ 
age. Respondents* class action suit against Sumitomo al¬ 
leged that Sumitomo exclusively hir^d male Japanese citi¬ 
zens to fill its executive, managerial, and sales positions. 
I he Court held that because Sumitomo was incorporated in 
the United States and so was not a Japanese company, it had 
no right under the applicable FCN treaty to hire executive 
personnel of its choice when the choice had a discriminatory 
basis. 7H 

In reaching its decision, the Court examined the FCN 
treaty and set forth the parameters for its interpretation. 
Writing for a unanimous Court, Chief Justice Burger found 
that the purpose of an fCN treaty “was not to give foreign 
corporations greater rights than domestic companies, but in- 
stca( l assure them the right to conduct business on an 
etjual basis without suffering discrimination based on their 
alienage. 7<t I he Court held that so long as the plain mean¬ 
ing of the treaty language does not yield a result inconsistent 
with the signatories’ intent or expectations, “[tjhe clear inir 
port of treaty language controls.“ HO Not only did the Court 
find the language clear , 81 but it cited to the U.S. State De¬ 
partment and the Japanese Ministry of f oreign Affairs for 
their identical interpretations of the treaty and of 
Sumitomo s status under it . 82 The Court’s role is “limited to 
giving effect to the intent of the treaty parties ,” 83 and since 
the parties were in agreement, the Court did not address Su¬ 
mitomo s contention that the FCN treaty grants “broad dis- 


77. 457 U.S. 176 (1982) 

78. Id. at 189. the treaty clause at issue provided that “(cjompanies of 
either Party shall he permitted to engage, within the territories of the 
other Party, accountants and other technical experts, executive personnel, 
attorneys, agents and other specialists of their choice.” Treaty of Friend¬ 
ship, Commerce, and Navigation, Apr. 2. 1953, United Slates Japan, art 
VIII(I), 4 U.S I 2063, H A S No. 2863. 

79. Sumitomo , 457 U.S. at 187-88. 

80. Id. at 180. 

81. Id. at 182. 

82 Id. at 183-84; set also Kolovrai v. Oregon, 366 U S. 187, 194 (1961) 
(the interpretation of the government department in charge of the treaty’s 
negotiation and enforcement is given "great weight"). 

83. Sumitomo, 457 U.S. at 185. 
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crelion” for Japanese to employ its nationals in a manner 
contrary to Title VII proscriptions. The Court did, however, 
term this contention an issue “of widespread importance .” 84 

The Sumitomo holding has influenced subsequent pro¬ 
ceedings considering the reach of an FCN treaty. In Wxckes v. 
Olympic Airways , H * a Aiichigan resident challenged a foreign 
corporation’s employment practices, contending that his ter¬ 
mination as a district sales manager violated Michigan’s civil 
rights laws that prohibit discrimination on the basis of age 
and national origin. The defendant airlines argued that the 
language of an applicable Greek FCN treaty created a broad 
exception to U.S. labor and employment law and overrode 
the relevant Michigan provisions. The district court granted 
summary judgment f or Olympic on the grounds that Wickes’ 
discrimination suit was barred by the provisions of the FCN 
treaty, which contained the same “of their choice” language 
as the U.S.-Japanese treaty in Sumitomo. On appeal, the Sixth 
Circuit reversed . 80 

The Sixth Circuit found that the FCN treaty did provide 
Greek companies doing business in the United States and 
U.S. companies in Greece some freedom to favor their own 
citizens for certain positions . 87 In an amicus brief requested 
by the court, the State Department recommended that the 
court reject Olympic’s broad interpretation of the treaty: 
Under Olympic’s interpretation [the employer) 
would have an absolute right to hire white Ameri¬ 
cans over black Americans solely on the basis of 
race, American males over American females solely 
on the basis of sex, and Protestant Americans over 
Jewish Americans solely on the basis of religion. In 
short, Olympic’s position, if adopted, would under¬ 
mine fundamental state and federal policy without 
advancing even remotely the purposes underlying 
the Treaty. The drafters of the Treaty could not 
have intended this result . 88 


84. Id. at 182 n.7. 

85. 745 F.2d 363 (6th Cir. 1984). 

86. Id. at 369-70. 

87. Id. at 367. 

88. Brief for the United States as Amicus Curiae at 6, Wickes, 745 F.2d 
363. 
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The Sixth Circuit relied heavily on the Sumitomo decision 
to interpret the FCN treaty at issue and concluded that 
Olympic had "no license to discriminate against or among 
non-Greek citizens it hires” 89 for those positions not covered 
by the treaty. I he court did state, however, that the lan¬ 
guage of the treaty afforded “Olympic a narrow privilege to 
discriminate” for positions covered by the treaty. 90 

IV. Procedural and Substantive Issues at 
Administrative and Judicial Levels 

Consideration of a number of factors, including the sta¬ 
tus of the individual bringing a discrimination action, the sta= 
lus of the employer involved, and the pertinent international 
and foreign laws of the host country will determine whether 
U.S. employment laws can be applied to any particular case. 

Analysis of an individual’s status, in turn, involves sev¬ 
eral factors. A first consideration is whether the plaintiffs are 
U.S. citizens or aliens. For cases brought by applicants for 
employment, a court must determine the country in which 
they sought particular jobs. For cases in which individuals 
are already employed, the nature of their duties and the 
places where these duties are carried out arc significant. 

The status of the employer is a second key to determin¬ 
ing extraterritorial application of a particular fair employ¬ 
ment law. Is the corporation U S. owned or controlled? Is it 
owned by a foreign government or a public international or¬ 
ganization? Where does the corporation do business? Does 
it operate in the United States or its territories? 1 he corpo¬ 
ration’s place of incorporation and the place where the al¬ 
leged discriminatory decision occurred are additional rele¬ 
vant factors. For example, when the foreign employer’s al¬ 
leged discriminatory practice occurs in the United States 
involving a U.S. citizen or alien, the employer’s doing busi¬ 
ness in the United States may be a sufficient basis upon 
which to hold it responsible for its employment practice. 
However, if the alleged discriminatory practice involving a 
U.S. citizen happens abroad, the foreign employer might 


89. Wtckes, 745 F.2d at 369. 

90. Id. at 368:69. 
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need to be incorporated in the United States, in a< 
doing continued business, in order to be held res 

Finally, if a defendant raises conflicting foreij. 
jurisdictional defense to the case, the foreign cou 
must be examined. The rights of other countries < 
tionals may be involved: application of the ADEA 
or Title VII may obstruct or contradict international 
eign law by interfering with the sovereignty, institutions, 
cial conditions, or commercial practices of another country 

A. Status of the Person: U.S. Citizens Employed Abroad 

With the 1984 ADEA amendment, a U.S. citizen can 
now bring an ADEA antidiscrimination action against an em¬ 
ployer for discriminatory practices occurring outside the 
United States. 91 The EPA, on the other hand, remains 
mostly limited to the territorial United States. 92 U.S. citizens 
working abroad can generally bring Title VII actions since 
these people do not fall within the narrow exemption of sec¬ 
tion 702. 93 

Title VIPs application to U.S. citizens abroad arose in 
Fernandez v. Wynn Oil Co., 94 where a female U.S. citizen work¬ 
ing abroad brought a Title VII action against a U.S. transna¬ 
tional employer, an oil company incorporated in the United 
States. The defendant employer argued that its decision not 
to promote the plaintiff resulted from her lack of qualifica¬ 
tions, not from her sex; yet in the alternative the employer 
argued that sex is a bona fide occupational qualification 
(hereinafter BFOQ) for certain positions in countries where 
customers may refuse to do business with women. 95 Since 
the court disposed of the case on the plaintiff’s failure to 
present a prima facie case, the court did not reach the ques¬ 
tion of whether Title VII applies extraterritorially. However, 
in reversing the lower court’s finding that being male was a 
BFOQ, 90 the Ninth Circuit stated that “[t]hough the United 


91. See supra text accompanying notes 24-28. 

92. See supra text accompanying notes 29-42. 

93. See supra text accompanying notes 43-56. 

94. 653 F.2d 1273 (9tli Cir. 1981). 

95. Id. at 1275. 

96. Id. at 1276. The court noted that 42 U.S.C. § 2000e-2(e) considers 
sex to he a BFOQ only if it is “reasonably necessary to the normal opera- 
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States cannot impose standards of nondiscriminatory con¬ 
duct on other nations through its legal system, the district 
court’s rule would allow nations to dictate discrimination in 
this country. [N]o foreign nation can compel the non-en¬ 
forcement of Title VII here.” 97 The Fernandez court thus im¬ 
plied that no exceptions to Title VII requirements exist in 
the international sphere and that, had the plaintiff set forth a 
prima facia case, the court would have applied traditional Ti¬ 
tle VII principles. 98 

B. The Status of the Employer 

1 ADEA 

The 1984 ADKA amendment provides protection to 
U.S, citizens employed by U.S. firms and their subsidiaries or 
by foreign employers controlled by a U.S. firm. 99 The 1984 
amendment does not apply “where the employer is a foreign 
person not controlled by an American employer,” 100 where 
the employee works abroad. The amendment does, how¬ 
ever, bring the practices of some foreign corporations within 
the scope'of the ADEA. 

The amendment lists four factors to consider when de¬ 
termining whether an employer meets the statutory “con¬ 
trol” requirement: 

(A) interrelation of operations [between the em¬ 
ployer and the other firm], 

(B) common management, 

(C) centralized control of labor relations, and 

(D) common ownership of financial control of the 

employer and the corporation. 101 

These four elements are essentially common law agency re- 


tion of (hat particular business.” Id. Thus, stereotypes of male and female 
roles cannot support sex as a BFOQ. 

97. Id, at 1277. In striking down the lower court’s finding that sex was 
a BFOQ in this circumstance, the court discussed the EEOC regulations 
allowing customer preference as a BFOQ only for the purpose of “genu¬ 
ineness or authenticity (eg. a performer).’’ Id. (citing 29 G.F.R. 
§ 1604.2(a)(2) (1972)). 

98. Id. at 1276. 

99. See 29 U.S.C § 623(#)(3) (Supp. Ill 1985); supra text accompanying 
notes 24 28. 

100. 29 U S C § 623(g)(2). 

101. Id. 5 623(g)(3)(A)-(D), 


Source: https://www.industr 


quirements, as recognized by the courts in Annbruster v. 
Quinn uyj and Lavrov v. NCR Corp. U)3 

The 1984 ADEA amendment defers to the authority of a 
host country’s laws: non-compliance with the ADEA is not 
unlawful “where such practices involve an employee in a 
workplace in a foreign country, and compliance with . . . [the 
ADEA] . . . would cause such employer, or a corporation 
controlled by such employer, to violate the laws of the coun¬ 
try in which such workplace is located.” 104 This language 
suggests that when a host country formally objects on the 
basis of its own law to the enforcement of an antidiscrimina¬ 
tion principle, the adjudicating body must dismiss the action 
against the transnational employer. Thus, the 1984 amend¬ 
ment indicates Congressional awareness of possibly conflict¬ 
ing laws and economic or domestic interests between the 
United States and other countries. But the ADEA amend¬ 
ment seems to apply by its terms to any foreign subsidiary of 
a U.S. company, regardless of the nature of its relationship 
with its parent company. 

2. ERA 

The EPA does not usually apply to a U.S. or foreign citi¬ 
zen employed abroad by either a U.S. or foreign em¬ 
ployer. 105 

3. Title VII 

Title VII applies to foreign subsidiaries of U.S. compa¬ 
nies, that is, to companies owned by a U.S. company though 
incorporated elsewhere. Several types of corporations might 
fall into this category and therefore fall within the reach of 
administrative or judicial scrutiny in the United States. Each 
presents its own question for litigants seeking relief. For in¬ 
stance, if the transnational employer is a U.S. company, then 
a plaintiff will need to know if the relevant statute in fact ap¬ 
plies to a U.S. employer’s workplace outside the United 


102. 711 F.2d 1332, 1335-39 (6th Cir. 1983). 

103. 591 F Supp. 102, 105-07 (S.I). Ohio 1984); see also Radio &: Televi¬ 
sion Broadcast Technicians Local 1264 v. Broadcast Serv. of Mobile, Inc., 
380 U.S. 255, 256 (1965) (per curiam). 

104. 29 U.S.C. § 623(0(1) (Supp. Ill 1985). 

105. See supra text accompanying notes 29-42. 

^cuments.ucsf.fedu/docs/ylclOOOO 
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States. If the employer is a foreign subsidiary of a U.S. com¬ 
pany, then even if the discriminatory act has occurred 
outside IKS. borders, a court must determine whether the 
foreign subsidiary is doing business in the United States. 100 
Another relevant consideration is whether a subsidiary was 
created for the sole purpose of avoiding the provisions of 
Title VII. Whether a U.S. company’s foreign subsidiary acts 
as the agent of the parent company may also be relevant, 
even though, as a general rule, a subsidiary of a parent com¬ 
pany is treated as an autonomous legal entity. 

Under some circumstances, a subsidiary may be exempt 
from Title VII coverage. The single-employer doctrine may 
apply to remove the employer from the reach of Title VII 
because the separate entity concept is used in international 
law for an entirely different purpose that it is usually used in 
national law. 107 Where a subsidiary of a U.S. company is in¬ 
corporated abroad 10H for the sole purpose of avoiding U.S. 
fair employment laws or where the foreign subsidiary is an 
agent of a U.S. firm, the ADEA and Title VII apply to the 
overseas operations of the foreign subsidiary if the parent 


106. Lavrov, 591 F. Supp. at 109; Broadcast Sennce, 380 U.S. at 256; see also 
EEOC Dec No. 85-16. 2 Empl. Prac. Guide (CCH) 1 6857 {Sept. 16, 
1985). 

107. I hompson, United States Jurisdiction over Foreign Subsidiaries: Corporate 
and International Law Aspects , 15 Taw Sc Poi/y in Int'i. Bus. 319, 366-67 
(1983). 

108. Although place of incorporation is only one indication that the for¬ 
eign subsidiary is doing business in the host county, this may be an impor¬ 
tant factor in deciding whether to assert jurisdiction. Thompson, for one, 
supports this conclusion: 

| rjhe place of incorporation should not he a determining factor 
by itself, (but) it is a factor that should he considered because it 
indicates specific interests of the host country that are not present 
when a separate subsidiary is involved. For example, if separate 
incorporation is required as a condition to enter a state or a spe¬ 
cific business within it, that requirement may demonstrate the 
particular importance of that corporation or industry to the host 
state lhai is not present when a foreign person is simply permit- 
led to make use of (he incorporation statute of the host state to 
gam a generally available privilege such as limited liability. States 
are sometimes willing to give special development rights only to 
l<><ally (haltered companies that have a certain amount of local 
ownership 
Id at 392. 
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corporation exercises sufficient control over the subsidiary. 
In such situations, the particular factual setting may show 
that a single-employer relationship exists and a court may be 
inclined to disregard the subsidiary and pierce the corporate 
veil. 

Failure to show sufficient relationship between a U.S. 
parent company and its foreign subsidiary, however, could 
result in a finding that the parent is not responsible for the 
actions of its subsidiary, thereby leaving the employer be¬ 
yond the reach of U.S. law and providing no remedy to the 
employee. In Lavrov , a Title VII case, the court relied on 
Armbmster to outline those considerations important to a de¬ 
termination of whether the business activities of a U.S. parr 
ent company and its subsidiary are indistinguishable; when 
the activities of the two entities become inseparable, either 
the joint employer or single-employer theory may be appli¬ 
cable. 109 I h e Armbruster court determined the most essential 
requirement in deciding whether to treat a parent and a sub¬ 
sidiary as a single entity: the extent to which the parent’s 
control over the subsidiary surpasses the control typically ex¬ 
erted over a subsidiary by a separate corporate entity. 110 

1’he Lavrov court concluded that Title VII did not ex¬ 
tend to acts of a foreign subsidiary of a U.S. company 
abroad, at least with regard to the employment of Americans 
abroad. 111 T he court held that the subsidiary, which did no 
business in the United States, even though it was incorpo¬ 
rated there and was owned by a U.S. corporation, did not 


109. Lavrov , 591 F. Supp. at 107. 

110. Arnibruster, 711 F.2d at 1338; see Milgo Elec. Corp. v. United Busi 
ness Communications, 623 F.2d 645, 659. 662 (10th Cir), cert, denied , 449 
U.S. 1066 (1980); see aho Cfiaifletz v. Robertson Research Holding Ltd , 
798 F.2d 731 (5th Cir. 1986) (citing Trevino v. Celanese Corp., 701 F.2d 
397, 404 (5th Cir 1983) (listing factors determining whether distinct enti¬ 
ties constitute an integrated enterprise)). 

111. Lavrov, 591 F. Supp. at 110. The court relied on the Supreme 
Court’s holding that, without strong proof of legislative intent, “federal 
laws regulating employee/employer relations do not apply to foreign em¬ 
ployers.” Id. at 110 (citing Benz v. Compania Naviera Hidalgo, 353 U.S. 
138 (1957); McCulloch v. Sociedad Nacional de Marineros de Honduras, 
372 U.S. 10 (1963)). Thus, the court determined that (here was insuffi¬ 
cient evidence in the statute or legislative history to find that Congress 
intended Title VII to apply to the employment practices of foreign corpo¬ 
rations outside the territory of the United Slates. Id. at 111. 


Source: https://www.industr\%cuments.ucsf.edu/docs/ylcl0000 
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have sufficient U S. contacts sufficient to subject the com¬ 
pany to U S. law. 1 12 

C. Ownership of a Transnational 1 Employer 
1 . T ransnational Employers Owned by a Foreign Country 

A transnational employer owned by a foreign country is 
not necessarily outside the administrative or judicial scrutiny 
of the United States. The EEOC has considered a foreign 
corporation to be covered by Title VII when it "manages the 
assets and operates the corporation for the benefit of that 
foreign government. ,s Yet whether a wholly owned instru¬ 
mentality of a foreign government is immune from the IKS. 
legal process is not always clear. 114 Generally, foreign gov¬ 
ernments and their agents engaged in noncommercial activi¬ 
ties are excluded from U S. administrative or judicial process 
due to their diplomatic immunity. 1,5 For example, if a for¬ 
eign government funds a national cultural institute, which in 
turn has an overseas subsidiary located in the United States, 
and the subsidiary’s primary purpose like that of tlie parent 
is the exchange of cultural and educational information with 
the United States, Title VII may apply to the subsidiary’s 
practices. IHi If the foreign country lias delegated to the in¬ 
stitute and its subsidiary the ability to act on the foreign 
country’s behalf and both the parent and the subsidiary are 
fully funded by the foreign government, the employer may 
be subject to the fair employment laws of the United 

112. Id., see also 129 Cong. Reg. SI 7,018 (daily ed Nov. 18, 1983) (state¬ 
ment ol Sen. Grassley as to the application of the single-employer analysis 
to AL)EA cases). 

113. EEOC Dec. No. 85-16. 2 Empl. Prac. Guide (CCH) 1 6857 (Sept. 

16, 1985). 

114. See generally EEOC Dec. No. 86-8, 2 Empl Prac. Guide (CCH) H 
6866 (Apr. 25, 1986) (“employment practices in the United States are 
(not) exempt front | Title VII) because of a protocol (agreement) between 
the United States and a foreign country which owns (it)”). 

115. See ESI A, 28 U.S.C. §§ 1602-1611. 

1 16. See supra notes 71-75 and accompanying text; see also EEOC Dec. 

No 85-12, 2 Empl Prac. Guide (CCH) K 6853 (July 31. 1985) (a foreign 
government-owned hospital is covered by Title VII since section 701(a) 
defines it as a legal entity not exempt from the statute). If similar language 
appeared in the ADEA or the EPA, then, presumably, that language would 
make each ol these statutes applicable to foreign-ownod facilities as well. 

ZS££98SZ0Z | 
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States. 1,7 The EEOC recently held that 44 ftJhe burden is on 
the foreign slate claiming immunity under the Foreign Sov¬ 
ereign Immunity Act (FSIA) to prove the non-applicability of 
the specified exemptions contained in [the FSIA).” ,,H More¬ 
over, the EEOC decision stated that if the evidence offered is 
insufficient such that no decision can be rendered, then 
neither the FSIA nor the Vienna Convention exemption pro¬ 
tects a transnational employer from the reach ol Title VII 
even though tfie employing company is owned by a foreign 
government. 119 A foreign government or its agent, however, 
could be excluded from U S. domestic laws under interna¬ 
tional law. 120 

2. Transnational Employers as Instrumentalities of International 
Organizations 

Public international organizations located in the United 
States, such as the Inter-American Development Bank, the 
International Monetary Fund, and the World Bank, generally 
are not bound by the provisions of the ADEA, the EPA, or 
Title VII, due to their immunity under international law and 
U.S. domestic law. 121 U.S. federal law usually exempts inter¬ 
national organizations and their officials from the U.S. do¬ 
mestic legal process. 122 

117. EEOC Dec. No. 85-12, 1 6853. 

118. Id. 

1 19. Id.\ see also Slate Bank of India v. NLRB, 808 E\2d 526, 535 (7th Cir. 
1986) (declining to determine the precise limits the FSIA places on NLRB 
jurisdiction because commercial operations of petitioner within the United 
Stales placed it outside the scope of FSIA jurisdictional limitations). 

120. Article 3 of the Vienna Convention on Diplomatic Relations defines 
diplomatic immunity as applied to officials of a foreign government. Vi¬ 
enna Convention, supra note 71, art. 3. Article 3 also describes the nature 
of a diplomatic mission and its function. 

121. See FSIA, 28 U.S.C. § 1602; Vienna Convention, supra note 7 I; see 
also Prcuss, supra note 75. 

122. See Mendaro v. World Bank, 7 17 F.2d 610,614-17 (D C. Cir. 1983); 
Broadbent v. Organization of Am. States, 628 F.2d 27, 35-36 (D.C. Cir. 
1980); International Organizations Immunities Act, § 2, 22 U.S.C. § 288a; 
see also FSIA, 28 U.S.C. §§ 1602-1611; Organization of American States, 
Apr. 30, 1948, 2 U.S. T. No. 2394, L I A S. No. 2361. The EEOC’s current 
position on public international organizations operating within the territo¬ 
rial borders of the United States is that such orginazaiions are generally 
immune from the legal processes of Title VII, the ADEA, and the EPA 
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3. Pm>ately Owned Transnational Employers 

Although a privately owned transnational corporation is 
governed primarily by the laws of the country where it was 
created, its presence in another country generally allows the 
latter country to exercise some degree of authority. Thus, a 
transnational corporation doing business in the United 
States may subject itself to the jurisdiction and powers of the 
U.S. courts as if it were a U.S. corporation. Thus, a transna¬ 
tional employer may be bound by laws other than those of 
the country where it was created. U.S. law usually treats for¬ 
eign companies in the same way as natural persons within 
the jurisdiction. m But considerations of foreign policy will 
minimize the simple application of the “minimum contacts” 
test. At least one court has said that “a purely ad hoc weigh¬ 
ing of contacts basis . . would inevitably lead to embarrass¬ 

ment in foreign affairs and be entirely unfeasible in actual 
practice.” 124 A blanket application of the “minimum con¬ 
tacts” analysis of International Shoe } V2f * without regard to con¬ 
siderations such as a direct connection between an alleged 
discriminatory act and the foreign or U.S. company’s operas 
lions abroad could result in an intrusion into the affairs of 
foreign transnational employers or countries, 126 thereby dis- 


with respect to their actions regarding employees. In its 1980 Policy State¬ 
ment on International Organizations, the KKOC stated: 

Public international organizations, unlike private corporations, 
enjoy the status, immunities, exemptions, and privileges to con¬ 
tract, acquire property, or institute legal proceedings in the 
United States and yet are immune from suit unless that immunity is 
specifically waived by the organization or by order of the President of the 
United States. They enjoy this immunity because their activities 
from which all nations collectively benefit are designed to resolve 
international concerns crossing national boundaries. For in¬ 
stance, while multinational corporations may be required to con- 
from their employment practices to reflect an individual nation’s 
rules, regulations, or laws for a particular reason, this is not al¬ 
ways true of a public interntional organization, t hese organiza¬ 
tions are generally left to handle their own personal matters while 
operating in the United States. 

FFOC Notice No. 87-P-5 (CCH) (Dec. 15. 198b). 

123. See Bethlehem Motors Corp. v. Flynt, 256 U.S. 421 (1921). 

124. McCulloch, 372 U S. at 19. 

125. 326 U.S 310 (1945)! 

126 KKOC Dec No 85:16, 2 Kmpl. Prac Guide (CCH) H 6857 (Sept. 
Hi, 1985). 
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lurbing international relations. 127 

D. Status of the Country: Treaties and Foreign Law 

One type of FCN treaty allows signatory nations to grant 
legal status to each others’ corporations, enabling the corpo¬ 
rations to conduct business on terms comparable to those of 
domestic firms. 128 Where, for example, the treaty is the 
same as that in Sumitomo™? under which the nationality of a 
corporation no is determined by its place of incorporation 
rather than by its controlling entity, the foreign-owned cor¬ 
poration is bound by Title VII and, presumably, the ADKA 
and the KVA, When a foreign corporation asserts an FCN 
treaty as a defense to coverage, the U.S. Supreme Court’s 
decision in Sumitomo will generally control. 

Following World War II, the United States entered into 


127. See generally Timberlane I .umber Co. v. Bank of Am., 549 F.2d 597 
(9ih Cir. 1976), on remand to 574 F. Supp. 1453 (N.D. Cal 1983), aff'd, 749 
F.2d 1378 (9th Cir. 1984), cert denied , 472 U S 1032 (1985). In Txmbfrlane, 
the II.S. Supreme Court had a golden opportunity to resolve the issue ol 
what types of connections are necessary between the United States and 
another country to justify an assertion of the extraterritorial coverage of 
antitrust laws. The Timbeilane case would have also shed light on how ll.S. 
antidiscrimination laws such as the ADKA. the KPA, and Title VII apply 
exlraterri tonally. 

128. See KKOC Dec. No. 86-2, 2 Kmpl Prac. Guide (CCH) II 6860 (Nov. 
22, 1985); see also supra text accompanying note 76. 

129. The Court expressed no view as to the interpretation of other FCN 
treaties although they may be similarly worded, noting that these treaties 
may have different negotiating histories. Sumitomo , 457 U.S at 185 n.12. 

130. A series of ad hoc solutions, each suited to a particular situation, 
may be appropriate in deciding the nationality of a corporation. Alterna¬ 
tively, corporate nationality may be decided by applying a single definition 
or a combination of factors creating a suitable test. The following six fac¬ 
tors have been suggested: 

(I) the jurisdiction of incorporation; (2) the principal place of do¬ 
ing business; (3) the nationality of the holders of voting stock; (4) 
the nationality of the suppliers of the funds invested, in particular 
equity funds; (5) the nationality o f corporate management and 
the personnel operating the instrumentalities in question; and (6) 
the locus of “control” in a sense to be determined under ad hoc 
administrative standards. 

Vagts, 7he Corporate Alien: Definitional Questions in Federal Restraints on Foreign 
Enterprise, 74 Harv. K. Rf.v. 1489, 1526 (1961). 
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FCN treaties with several countries. 131 These treaties gave 
foreign and U.S. corporations reciprocal trade rights while 
operating in each other’s countries. Although many of these 
original treaties are no longer in force, the role of the Stale 
Department in this area continues to be substantial. The I)e= 
partmenl’s interpretation carries considerable weight when¬ 
ever a U.S. court is presented with a dispute involving an 
FCN treaty. 1 * 2 But U.S. courts exercise the greatest degree 
of deference when dealing with cases that have significant in¬ 
ternational ramifications. 133 

The Sumitomo decision, while raising important ques¬ 
tions for U.S. courts’ treatment of FNC treaties, did not ad¬ 
dress whether citizenship could constitute a BFOQ,or “busi¬ 
ness necessity” defense under Title VII* 31 for companies 
that give preferential treatment to their own citizens for cer¬ 
tain jobs. Although the Court did not reach this issue, the 
“business necessity” defense rather than the BFGQdefense 
is perhaps more liberal in the transnational context. The 
BFOQ, defense is only available as an extremely narrow ex¬ 
ception to discriminatory employment practices. 135 The 
business necessity defense is a broader exemption from U.S. 
fair employment laws and is, therefore, better suited in in- 
stances where employers use foreign language, customs, and 
citizenship criteria in determining employee qualifications. 
Using these criteria as the basis for selecting individuals can 
be defended on the grounds that the preferences have “a 
manifest relationship to the employment in question.” 130 An 
evaluation of the permissibility of preferential criteria should 
include consideration of whether the requirement itself was 
intended by Congress to be a legitimate preference or busi¬ 
ness necessity. An affirmative finding of either one would 


131. See Walker, Treaties for the Encouragement and footer don of Foreign In¬ 
vestment: Present U S Practice , 5 Am. J. Comp. L. 229, 230 n.3 (1956). 

132. See, eg. , Spies* v. C. Iloh Sc Co. (Am.), 643 F.2d 353. 356-58 (5th 
Cir. 1981), vacated on other ground*, 457 U.S. 1128 (1982); id. at 369-72 
(Reavely, )., dissenting). 

133. Cardozo, supra note 61, at 461. 

134. See Sumitomo, 457 U.S. at 180 n.4, 189 n.19. 

135 See Dothard v Rawlinson, 433 U.S. 321 (1977); Diaz v. Fan Am. 
W<>iId Airways, 442 F.2d 385 (5lh Cir ), cert denied, 404 U.S. 950 (1971). 

136 Criggs v Duke Power Co., 401 U.S. 424, 432 (1971) 
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excuse a foreign corporation from demonstrating that a pref¬ 
erence in question is job related. 

Other questions were left unanswered by the Sumitomo 
decision concerning the relationship between FCNs and U.S. 
antidiscrimination laws. One question is whether the treaty 
at issue in Sumitomo and similar FCN treaties entitle a foreign 
company incorporated in another country to claim an ex¬ 
emption from the EPA, the ADEA, or Title VII, even when 
the company does business in the United States. A second 
question is whether the Sumitomo decision applies to 
branc hes or other forms of a foreign enterprise that are pres¬ 
ent, but not incorporated, in the United States. 

A third question is whether an FCN treaty permits a for¬ 
eign company to fill all of its top management positions or 
any one management level with “treaty-trader” supervisors, 
executives, and other specialists. 137 Unfettered use of treaty 
traders may result in discrimination against Americans on 
the basis of national origin by substantially reducing the 
number of jobs with foreign companies available to U.S. citi¬ 
zens. Determining who shall qualify for a treaty-trader visa 
may effectively determine the extent to which foreign compa¬ 
nies are allowed to fill management and specialist positions 
with their own nationals. Non-immigrant aliens seeking to 
work for a foreign company operating in the United States 
under an FCN treaty generally must obtain admission to this 
country through the treaty-lrader visa program. Under U.S. 
immigration laws, before a treaty-trader is issued a visa, the 
State Department must certify that the non-immigrant alien 
will be engaged by the employer in the capacity of a supervi¬ 
sor or executive, or if employed in a minor capacity, that the 
applicant has specific skills essential to the operation of the 
company. 138 Provisions of FCN treaties that specify what po¬ 
sitions within foreign companies may be filled with individu¬ 
als of their choice 13<> further determine who may be covered 
or excluded under the particular treaty. 

A fourth question not addressed by Sumitomo is the defi¬ 
nition of who can qualify as a specialist. A broad definition 


137. See supra (ext accompanying notes 87-90. 

138. Id. 

139. See, eg.. Treaty of Friendship, Commerce, and Navigation, supra 
noie 78, an. VI11 < 1). 


Source: https://www.industryWocunnents.ucsf.edu/docs/ylclOOOO 




390 


[Vo] 19357 


19871 


hAtH F.\U>1 OYMt.Sl LAWS 


IN 1 t.liNATIOXAL IAU A\l) roi.IUCS 

could enable a foreign firm to hire a large number of em¬ 
ployees who are of a particular national origin. 

A final question going to potential discrimination 
against Americans is what is meant by the term “engage” in 
FCN treaty provisions providing that 1 “(n)ationals and com¬ 
panies of either Party shall be permitted to engage, within 
the territories of the other Party (certain employees] of their 
choice.” 1 Is the authority to “engage” limited to hiring de¬ 
cisions, or does it also extend to discharge or termination 
anions and terms and conditions of employment? 141 

V International Framework of I^aws that Encourage 
Transnational Employers to Practice 
Nondiscrimination 

That no person shall be deprived of the right to work on 
the basis of race, color, sex, religion, or national origin has 
received global recognition. All the member states of the 
United Nations have pledged to promote and encourage re¬ 
spect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion. 142 


NO. Id . In MacNamara v. Korean Air Lines Co., No. 82-5085 (E.I). Pa. 
filed Peb. 10, 1985), a U S. citizen working lor a Korean company's branc h 
office in the United States filed suit against his foreign employer alleging 
age, national origin, and rat e discrimination in violation of the ADEA and 
Iitle VII The employer moved to dismiss the suit on the basis that the 
employee failed to state a claim on which relief could be granted. The 
Korean company's motion was based on its interpretation of Article 
VIII(l) of the Treaty of Friendship, Commerce, and Navigation, Nov. 28, 
1956, United States Korea, art. VIII(l), 8 U S.I . 2217, 2223, T I.A S. No! 
3947, at 4. Portions of this treaty provision permit corporations to “en¬ 
gage’’ persons “of their choice” in their overseas operations for certain 
positions. The MacNamara court concluded that the plaintiff was an “exec¬ 
utive within the meaning of the FCN Treaty" and that “engage” entitles a 
transnational employer to terminate employees. 

141 I here may also arise a situation in which a foreign company seeks 
to have a national of a third country admitted into the United States for 
employment. The nonimmigrant would not generally be admitted as a 
yctiy-tradcr, since FCN treaties do not apply to requests for admission for 
individuals whose nationality is different from the nationality of the for¬ 
eign company. There may he another visa available which would permit 
the admission of such an employee. Sec 9 U S. DfpT of State, Foreign 
Aifairs Manual pi. 2, § 4 I 40(a) (1975) 

142 U N Charier an 1, para 3; id . arts. 55-56; Universal Declaration 
<>f Human Rights, G A Res 217, U N. Doc. A/810, at 71 (1948). The 
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The International Covenant on Economic, Social, and Cul¬ 
tural Rights ,4n reiterates the principle of nondiscrimination 
in employment and demonstrates the international commu¬ 
nity’s desire to address the need for uniform empioyemnt 
rights for all working individuals. Article 2(2) of the Cove¬ 
nant provides that: 

'Hie States Parties to the present Covenant under¬ 
take to guarantee that the rights enunciated in the 
present covenant will he exercised without discrimi¬ 
nation of any kind as to race, colour, sex, language, 
religion . . (or] national or social origin. 144 

Furthermore, Article G recognizes “the right to work” as 
an economic freedom. 14 * These provisions are best under¬ 
stood to mean that individuals have a right to employment 
without regard to race, color, creed, sex, religion, language, 
or national origin. 

Although global awareness of the right to employment 
free from discrimination is a part of international jurispru¬ 
dence, it remains unclear precisely what standards transna¬ 
tional employers must actively observe. In the United Slates, 
however, the fair employment laws follow the principle of 
nondiscrimination in employment endorsed by the United 
Nations, l4b and substantially the same interpretation of this 
principle should be expected in other member countries. 
The Organization for Economic Co-operation and Develop¬ 
ment (OECD) and the United Nations Commission on Trade 


international body declared that discrimination is prohibited and all per¬ 
sons are entitled to equal pay for equal work. 

143. Adopted Dec. 16, 1966, G A. Res 220, 21 U N GAOR Supp. (No. 
16) at 49, U N. Doc. A/6316 (1966) (entered into force Jan. 3, 1976). 

144. Id. art. 2, para. 2. 

145. Id. art. 6. 

146. A dichotomy between U S. policy and practice is demonstrated by 
the U.N. government-sanctioned program that brings child-care workers 
into the United Slates from abroad. At present this program offers workr 
ing adults from Western Europe employment in the United States as child¬ 
care workers, viz., “au pairs” or live-in help In exchange, the child-care 
workers receive some type of unspecified education paid for by their host. 
See USA Today. June 10, 1986, at 6L>, col. 2 Given the United Slates' 
commitment to equal employment opportunity, one might expect such a 
program to extend to all foreigners, regardless of their nationality. But 
U.S. immigration policy, contrary to nondiscriminatory principles, favors 
some foreigners over others on the basis of nationality. 
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and Development (UNCTAD) provide a framework for coop¬ 
eration on trade-related issues of employment nondiscrimi¬ 
nation. These two world organizations should take the lead 
in establishing concern for individual rights in the workplace 
and in demonstrating the global commitment to legally en¬ 
forceable standards which must be observed by all nations. 
These organizations can demonstrate that the international 
community is capable of resolving both present and future 
employment and trade-related disputes. 

VI. Conclusion 

Ah hough U.S. fair employment laws can serve to 
strengthen the U.S. economy, as they are designed to do, M7 
these laws also raise foreign policy concerns for the United 
States since corporate control of a business is a crucial eco¬ 
nomic concern of all transnational companies. Domestic 
laws such as the ADEA, the UFA, and Title VII can directly 
affect who controls a corporate structure and can exert a 
strong influence on the identity of a business in the interna¬ 
tional arena. Depending on their application, these laws 
could dictate to the corporate entity whom it may hire, for 
what position, and where that person can work. Such em¬ 
ployment decisions are best left to the transnational em¬ 
ployer whenever practical. When the employer’s decisions 
result in employment discrimination, however, either the 
host country or a neutral international body should step in. 
When the host country takes this role, it must make every 
effort to protect the employment rights of the nationals of 
the employer’s home country with a view toward reducing 
trade barriers and toward minimizing intrusion into the op¬ 
erations of transnational employers. This may be achieved 
in part through cooperation with the established interna¬ 
tional forums, such as OECD, that have addressed the issue 
of transnational employment and have adopted guidelines 
on the employment rights of individuals working outside 
their home territories. These guidelines should become le¬ 
gally enforceable on all members of the world community. 

As for the United States, the central issue is this: to what 


'mr/o c RfP No H8th Umig., 2d Sess at 10-11, 17-22, repnnted 
,n 1 1 S Uodk Com;. & Admin News 2355. 2365, 2371-76. 
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extent can it legitimately exercise the authority of its laws 
over other countries, foreign transnational employers, and 
foreign individuals? The U.S. judicial and administrative 
system must not allow the public policy of promoting fair 
employment to be frustrated by foreign or transnational em¬ 
ployers. Conversely, the U.S. judicial and administrative 
processes cannot allow unfair trade barriers to obstruct the 
free flow of trade between countries in the international mar¬ 
ketplace. When U.S. fair employment law conflicts with laws 
of other nations, an analysis regarding whether the doctrines 
of sovereignly or comity come into conflict with prevailing 
U.S. law and underlying policies should be made. The bal¬ 
ance should be tipped in favor of the national policy, en¬ 
hanced by a global awareness of the right to be free from 
employment discrimination in the domestic or international 
workplace. The scale should be weighted in favor of en¬ 
forcement of U.S. fair employment law only after a balancing 
of the equities, including an examination of the domestic 
laws of both parties and the applicable international law. 
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FOREWORD 

There can be few businesses today, that are not aware of “1992” - the year designated by 
the European Community for the completion of the ‘‘Singh European Market”. 

1988 has seen* the publication by the European Commission of the great majority of the 
principal components of the 1992 programme. We can now see virtually the full picture of 
the 279 piece jigsaw of proposals which will shape the structure of European business over 
the next decade. 

There may be many however who have not examined in detail individual pieces of the 
jigsaw or begun to assess the opportunities and the threats which the 1992 programme 
will generate. That is-the purpose of this publication. It has been written jointly by our EC 
lawvers in Brussels and'Ilondbn and lawyers.w-ho; practice in the different areas covered. 

It is designed to provide an overview of: 

— the 1992 programme in its economic context 

— the new laws involved 

— the impact on different business sectors 

and! describe the broad implications for EC companies and EFTA and NomEuropean 
companies. 

Through our network of international offices, we are currently working with many 
organisations in a wide range ol industry sectors in defining and assessing the impact of the 
1992 programme on their businesses. 

If you would like to explore further any of the issues raised in this guide or the more specific 
impact of the 1992 programme onyour business operations in the European Community, 
the contact partners listed opposite will be pleased to assist. 



Joint Senior Partner 


Sir Max Williams 
Joint Senior Partner 


November 1988 


Cover maps.courtesy of the Commission'oj the European Communities 
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CHAPTER 1 


1. INTRODUCTION 

The objective of the European Community is to create one market comprising,323 million 
people in which Community industry' can compete on equal terms. 

The internal market will be a self-contained market in which goods can circulate freely 
under conditions of undistorted competition and throughout -which individuals and 
companies:, regardless-of where they are based within the Community, may carry on their 
business upon equal terms with their competitors. This is to be achieved by eliminating all 
artificial barriers to tradb between the individual markets of the Member States. It should 
be as easv to trade between! the UK and'Italy as betweeniFrankfurt and! Hamburg; there 
should be no greater barriers: between Italy and France than there are between Provence 
3nd Brittany. 

When the European Community was, established in 1957 many different economic 
Earners existed between the six original Member States which hindered the attainment of 
a singlb internal market . These barriers included customs duties, quotas on the import and 
export of each other's goods, immigration controls on the movement of citizens, 
monetary controls on the flow of capital between Member States and restrictive rules on 
the establishment of companies. The Treaty of Rome contained fundamental provisions 
aimed at eradicating such barriers^ 

A Community Customs Unioni was to be established. All customs duties and quantitative 
restrictions and 1 all 1 charges and other measures having an equivalent effect on imports and 
exports between Member States were to be removed. In addition, Member States would 
create a Common Customs Tariff whereby they would charge the same level of tariffs on 
all goods imported from non-Member States. Competition would be further encouraged 
bv the implementation of comprehensive anti-trust rulbs. Controls omthe movement of 
capital and payments were to be removed whilst freedom of movement was to be ensured 
for both individuals and companies, unhindered bv national rulbs on such matters as 
immigration, qualifications or the right to set up im business. 

The creation of an internal market was to be achieved by a gradual process. Transitional 
periods were laid down' ini the Treaty withim which the market was to be established. 
Whilst the Treaty provided the general framework, secondary' lbgislation was to be 
mtroduced ! by the EC Council to work out the details. Rapid progress was made in the 
early years. Customs duties between the original six were entirely removed by 1968. At 
the same time the Community succeeded in agreeing and ! creating its Common Customs 
Tariff. However, the recession of the 1970s, two oil crises andlthe difficulties caused by the 
accession of six new Member States have all reduced progress. The Council became 
dogged by political in-fighting and! Member States began to introduce protectionist 
measures. By the 1980s most of the transitional penodsbad passed but it was clear that the 
attainment of the internal market was still! a long wav off. 
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Faced with suchislow progress the Member States decided to accelerate the establishment 
of the intemalimarket. The Single European Act was signed in 1986 and came into force in 
1987. Essentially, the Act provides for reforms in the law-making process of the 
Community designed to speed up decision making,whilst laying down the framework for 
the introduction of certain fundamental Community policies. The most important of 
these is the-Community^commitment to the creation of the single internal market by 
1992:- 

“ an area without internal frontiers in which the free movement of goods, persons, 
services and capital!is ensured’". 

Thus, some thirty years into its existence, the European Community has designated 31st 
December 1992 as the deadline for the achievement of the internal market. 
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CHAPTER 2 


2 WHAT ARE THE BARRIERS TO THE ACHIEVEMENT OF THE 
SINGLE MARKET? 

The programme for the completion of the internal market was set out in the 
Commission's White Paper of June 1985. This .presents a detailed analysis of the barriers 
which need 1 to be abolished and the positive action which needs to be taken before the 
single market can be achieved. It details some 300'measures, since reduced to 279, which 
must be implemented and the timetable within which this is to be accomplished. 

The White Paper’s; analysis: of the steps to be taken is set out under three convenient 
headings: 

— removal of physical barriers; 

— removal of technical barriers; 

— removal 1 of fiscal barriers. 

2.1 REMOVAL OF PHYSICAL BARRIERS 

2.1.1 What physical barriers?. 

The Commission sees it as essential to remove the customs and immigration barriers 
situated 1 at national frontiers where goods and individuals are systematically stopped and 
checked. Politically, it is .important for individuals to feel part of an integrated Community 
within which they can move freely from one country- to another without scrutiny. From 
an economic standpoint, substantial savings can be made by limiting; or removing cross- 
frontier controls.on movements of goods. 

Checks are currently made on the movement of goods for the following reasons: 

— to enforce national trade qpotas which may. exist in some sectors; 

— to; operate the Community system of compensation in the agricultural sector;. 

— to collect VAT and excise duties;, 

— to carry out health controls; 

— to carry out transport controls; 

— _to collect statistics. 

Checks on individuals.are carriediout for the following reasons: 

— immigration control ot passports,, visas and' 1 work permits to verify the identity and 
status of people crossing borders; 

— security control 1 against terrorists, drug earners and wanted cnminals; 

— customs control to ensure that the tax auchonties of the Member State of entry 
collect their due tax oni goods earned by individuals. 
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2' 1.2 HTtar jre the proposals for removal of these barriers?, 

(a) Free movement' of>goods- 

The Commission has put forward a number of proposals aimed at simplifying 
controls and formalities. Significant progress: was made in export and import 
procedures on 1st? January- 1988!with the introduction of the Single Administrative 
Document (SAD) and the removal of transit advice and guarantee requirements. 
The SAD replaced a multiplicity of forms, about 70 in alll with one document. 

Other measures include 

— the introduction of common border posts (banalisation) where all formalities 
are confined to a single stopping point between each' Member State. Full 
adoption'of “banalisation’’ is designed to pave the way for the removal of all 
systematic controls at frontiers and their replacement with occasional spot 
checks; 

— a reduction in the number, and the eventual elimination, of national trade 
quotas. The Commission indicated in the White Paper that if it were to prove 
impossible to remove all quotas by 1992, some system would have to be devised 
to ensure that controls took place inside Member States and not at frontiers; 

— the abolition of road transport quotas. 

(b) Free movement of ■ individuals 

The Commission has put forward! a number of proposals aimed at making checks 
more flexible pending the introduction'of safeguards against terrorism and drug 
trafficking. As a second stage the Commission will make proposals to coordinate 
national rules on the control of drugs, the status of third country nationals, the right 
of asylumiand status.of refugees,, visa policies, and extradition. 

So far there has been virtually no progress on proposals put forward by the 
Commission. The Council has watered down the proposals and has failed to adopt 
evem the revised measures. The only significant progress has been the setting up of a 
committee of senior officials frorm the Member States to promote and enhance 
cooperation between national police and judicial authonties and an ad hoc working 
party on immigration. 

2.2 REMOVAL OF TECHNICAL BARRIERS 

2:2,1 What technical barriers? 

The targets are barriers w'hich exist within Member States as a result of law, norms or 
practices, which inhibit or prevent lntra-Commumty trade in gpodk and services or the 
freedom of business to set up in other Member States. The barriers are many and various. 
Examples include: 

Goods 

— the need to: meet different technical regulations.or standards in different Member 
States; 

— the duplication of testing and certification: procedures in different Member States; 
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— the reluctance of the public authorities in certain Member States to' open: public 
procurement to nationals of other Member States. 

Projessions 

— the restrictions on the exercise bv professional people, such as lawyers and architects,, 
of their skills: in other Member States; through non-recognition of their qualifi¬ 
cations. 

Services 

— barriers created by the need to satisfy differing rules imeach Member State, eg. in the 
banking and insurance sectors, and by the inability to provide sendees in such sectors 
across frontiers without setting up a branch or subsidiary in other Member States. 

Capital movements 

— barriers to the movement of capital between Member States, such as, exchange 
controls. 

Other 

— other barriers existing within and between Member States relating to company law, 
intellectual property law and various forms of taxation, in particular taxation of 
companies and securities. 



2.2.2 What are the proposals for, removal of these barriers?, 

(a) Elimination of technical barriers in relation to goods 

The Commission has adopted two methods to remove technical barriers; the Cassis 
de Dijon or “mutual recognition ’ 1 approach and the harmonisation approach. 

In Cassis de Dijon the European Court of Justice ruled that where a product is 
lawfully manufactured and marketed in one Member State, it should be abfe to be 
sold without restrictioni throughout the Community . In other words, if a product 
meets the legislative requirements in one Member State it is presumed to be ot such a 
standard that it can be resold in all other Member States even if it does not precisely 
meet the requirements of the other states. This important judgment established the 
principle of mutual recognition of standards. The import and sale of a product 
from another Member State can only be refused if, in the particular circumstances of 
the case, it is necessary to satisfy a llmiteddange of public interests, eg. health, safety 
and consumer and environmental protection. 

In Cassis de Dijon, cassis (a liqpeur) was marketedin France. German law required 
such liqueurs to contain a specified minimum amount of alcohol, which was higher 
than that contained in cassis. The European Court of Justice held that cassis could not 
be banned from sale in Germany because it didriot contain the quantity of alcohol 
required by German authorities. A minimum alcohol requirement was not a 
necessary provision for the protection of public health. 
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The mutual!recognition principle may non,, however,.always be sufficient. It does 
not deal with'all cases where differing national regulations address similar public 
interest issues such as the protection of consumers in different wavs, or where 
Member States adbpt incompatible technical standards (as in the case of television or 
telecommunications). In such cases Community rules are needed to replace the 
varying legislative provisions of the Member States. This process, known as 
harmonisation, has been extensively used and relied upon by the Community for 
the past twenty-five years. The difficulty has been that the adoption of each 
harmonisation measure has normally required unanimity in the Council of 
Ministers. This has often either been impossible to achieve or taken up to fifteen years 
to agree. 

Accordingly, the Commission has decided to reduce harmonising legislation! to a 
minimum; ie. to harmonise only where this is essential in the interests of health, 
safety and consumer and environmental protection. The Single European Act 
ensures speedier passage of such legislation by replacing the requirement for 
unanimity by majority vote in most cases. 

In areas where harmomsatiom is not absolutely necessary,; the mutual recognition 
principle applies. Goods lawfully produced or marketed in any Member State can be 
sold ! in all other Member States. 

As regards industrial standards, the Commission proposes to harmonise essential 
requirements and then leaveit to European Standards Offices (CEN/CENELEC) to 
set up specific European standards. Conformity with the new European standards 
will entitle a product to free movement throughout the Community. 

The Commission has taken steps to prevent the creation of new obstacles. A 1983 
Directive obliges Member States, to notify the Commission in advance of drafts of 
national regulations laying dbwmtechnical specifications. 

(b) Elimination of technical barriers in rehixon to services 

The Commission recognises that the provision of services constitutes a! key sector 
which has taken second place in Community legislative policy until now. Services 
represented 38.5% of the value added to the Community economy in 1985, 
compared with 26% for manufactured goods. The White Paper on the internal 1 
market treats goods and services equally. 

Certain service sectors, such as banking, insurance and telecommunications, are 
heavily regulated and subject to differing rules in the various Member States. In most 
cases companies must meet the rules of the country in which they wish to set up 
business or provide services, ie. the rules of the host country. For example, a bank 
with its head office in one Member State wishing to provide financial sendees,in the 
other Member States,may have to operate under twelve different set s of rules andmav 
be subject to twelve supervisory authorities. 
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The Commission's approach to the constraints upon competition caused by such 
restrictions is.to rely on home country rules and supervision. The rules applying in 
the state where the bank was originally based (the home country) would! govern 
most of its activities in other Member States in which it provides services. Host 
country rules and! control should be restricted to the minimum so as to avoid 
barriers. This.principle will, subject to some variations, be applied to a number of 
sectors such as: banking and insurance. 

(ic) Elimination of barriers in rektion to free movement oj individuals 

Some barriers arise from the non-recognition of personal/professional qualifications; 
this may prevent or discourage individuals fromi working in other Member States, 
Action taken by the Commission in this field includes proposals on the mutual 
recognition of academic diplomas and on vocational training. Ptogress has been 
made in the health sector where doctors, nurses, dentists, and midwives, have all had 
their basic training harmonised and have thus obtained the right of practice in all 
Member States. There has also been progress ini the mining, electricity, gas, oil and 
water industries. 

The process of adoption of these directives has in the past been very lengthy. It took 
over fifteen years for architects and pharmacists. The Commission now intends to 
provide for harmonisation in a number of sectors of minimum requirements for 
qualification, experience and supervised training and, subject to that, the principle of 
mutual! recognition will apply. 

The Council reached a common positionin June 1988 on the Directive on the mutual 
recognition of diplomas. 

(d) Opening up oj,public procurement 

The public procurement and supply contracts of the Member States represent a 
significant proportion of the Community GDP, yet only a fraction of such contracts 
have been awarded to companies from other Member States. The public sectors in 
Member States have consistently favoured national suppliers for strategic reasons (eg. 
defence), to support high technology, to maintain dual national! suppliers and 
national competition, to maintain employment or protect important private sector 
companies. The most important industries benefiting from this protection are 
building and construction, transport equipment other than motor vehicles, electrical 
goods, capital equipment and telecommunications. These practices have continued 
notwithstanding longstanding Community directives. 

The Commission has made a number of specific proposals: 

— to tighten up controls on the procedures for tendering, and award of public 
supply and works contracts (the public supply Directive was adopted! by the 
Council in March 1988);. 

— to extend public procurement to four important areas hitherto excluded - 
transport, production and distribution of energy, water and telecommunica¬ 
tions; 
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— to increase transparency of the public procurement procedures; 

— to establish effective means of monitoring and enforcing the operation of the 
proposed Directives. 

2 3 REMOVAL OF FISCAL BARRIERS 

2.3.1 What fiscal barriers?' 

The targets are barriers created by the existence in the Member States of different types and 
rates of indirect tax. Problems arise particularly from Value Added Tax (VAT) and excise 
duties. At the moment, indirect taxes are collected by the country where the goods are 
finally consumed. The exporter exports goods tax free; an importer pays VAT and excise 
duties in the country of importation. VAT rates vary from 0% to 38%. Excise duties 
range from zero to 10.50 ECUs per bottle on alcohol. As long as indirect taxes and rates 
differ substantially between Member States, frontier controls will be necessary to ensure 
the due collection of taxes. The Commission takes the view that varying rates of indirect 
taxation have further negative effects: they create artificial price differences between 
countries to the detriment of consumers and represent an obstacle to free movement of 
goods and limit competition. 

2.3.2 What are the proposals for removing these barriers? 

The Commission concluded that a uniform system of indirect taxes was not a prerequisite 
to abolishing fiscal 1 control at frontiers and avoiding trade distortion; nevertheless partial 
harmonisation of indirect taxes was regarded as essential. In the USA differences in taxes 
and tax rates of up to 5% exist between'States without significant adverse effects. Thus, 
the Commission takes the view that it is only necessary to ‘‘approximate” indirect taxes 
to ensure that differences are sufficiently small to avoid .distortion of trade. The 
Commission favours a system allowing a margin of pliisor minus 2.5%/3% either side of 
each, target rate of tax. 

Such approximation of indirect taxation will have a considerable impact in many Member 
States with'significant economic, socialland political consequences. For example, France 
w r ould have to abandon its higher rate of VAT of 33%, the UK would have to abandbn its 
zero rate on certain products (such as books and food)iand Denmark would suffer a fall of 
9.5% in its total tax revenues. The Commission’s view remains that approximation'is a 
“manageablfe budgetary problem.for Member States”. 

The Commission has.made a number of specific proposals: 

(a) Proposals relating to VAT 

— the svstem for collecting VAT on sales and 1 purchase across frontiers should be the 
same as that for the collection of VAT on sales within Member States. V AT would 
be charged and collectedly the supplier. V AT incurred by the recipient (other than 
thefinaliconsumer)' would be deductible irrespective of the Member State in'which it 
had been charged; 

— a Clearing House systemwould'be set up which would ensure that tax collected in an 
exporting countrv and deducted or claimedias a tax credit in the country ot import 
would be credited to the latter; 
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— approximation of rates: The Commission! Has proposed two bands, one between 
14% and 20%; which would cover most goods and services, and a lower rate of 
between' 4% and! 9% for necessary items such as food, energy for heating and 
lighting, water, pharmaceuticals, books and journals and passenger transport. There 
would also be a standstill provision to ensure that, pending adoption of these 
measures. Member States will not depart further from the proposed Community 
objectives. 

These proposals (which must be adopted by unanimous Council decision) are strongly 
contested by certain Member States including the UK. 

(b) Proposals relating to excise duties 

The products covered are similar throughout the Community, namely cigarettes 
and 1 other tobacco products, alcohol, and mineral! oils, eg. petrol and diesel fuel. 
There are some exceptions, notably wine, on which no duty is levied in Italy or 
Greece. Excise duties on beer, wine and spirits are highest in Denmark, Ireland and 
the UK. Since these duties represent a high proportion of the retail price, substantial 
discrepancies in excise duties create substantial price differences between Member 
States. 

Specific proposals are as follows: 

— harmonisation of rates of tax on cigarettes, other tobacco products, alcohol and ; 
mineral oih; 

— further proposals for less significant goods on which excise duty is levied, and 
the interlinking of Community bonded warehouses. This would allow 
excisable goods to circulate freely in the internal market without payment of 
duty until they are finally consumed; 

— abolition of duty free concessions. 

Important progress has been made both by the Economic and Social Committee and by the 
Parliament. The Council has initiated discussions but no agreement has been reached 1 . 
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CHAPTER 3 

3: WHY IS IT NECESSARY TO COMPLETE THE INTERNAL MARKET? 

There are three prinapal reasons for striving to complete the internal market first 
envisaged some thirty years ago, The first is political and the other two are economic. 

3.1 POLITICAL REASON 

By their adhesion to the Treaty of Rome the six original members and the six new entrants, 
committed their countries to the achievement of an internal market ini which it was. 
intended that enterprises could! operate freely ini competitive conditions and upon level 
terms. The failure of what is potentially the largest trading bloc in the world to achieve 
that objective and, indeed, the growth in the number of national protectionist measures 
inhibiting intra-Community trade in the 1970s and the 1980s, raised fundamental 1 
questions as to the value of the Common Market. In 1984 the Member States found 1 the 
renewed political will to achieve the original objective of the Treaty of Rome by 3list 
December 1992. 

It is doubtful! whether that political will would have existed but for the perception of the 
economic benefits which could be realised if that objective were to be attained. 

3.2 ECONOMIC REASONS 

By whatever criteria - rates of industrial growth, share of external tradb, investment or 
productivity - Community industry was lagging behind that of Japan and the USA. This 
was most marked in the high technolbgv sector - data processing, office automation, 
precision instruments, electrical goods and : electronics. For example, the Community’s 
share of external trade in manufactured goods fell by 1.4% between 1979 and 1985 as 
against increases of 0.7% for the USA and 5.4% for Japan, whilst in the information 
technology and office automation sectorsthe Community’s share fell by 2.2% whilst that 
of the USA and Japan increased by 3.3% and 5.5% respectively. Investment in the 
Community in the period 1981 - 1987 increased by 4% compared with 30% in the USA 
and 31% in Japan. The highest Community productivity rate in electrical and electronic 
.goods was 47% of that in the USA whilst that of Japan was alfnost two and halftimes the 
US rate. 

The reasons for that state of affairs included the relatively smaller size of Community 
companies, the existence of twelve fragmented markets and industry’s consequent 
inability to achieve the necessary economies of scale ini research and development and 
production; there was a consequent unwillingness to invest. 

Yet potentially the EC is the largest market, with, in 1987, a population of 323 million 
compared with the USA at 244 million and Japan at 122 million. It had a GDP of 3,669 
billion ECUs compared with 3,869 billiomECUs for the USA and 2,058 billion ECUs for 
Japan. 


10 

Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 


2025865369 


The attainment of the single market will enable Community industry, to seek to realise the 
Ml potential of this market. The potential arises in two-ways. First, reduction of costs. 
Secondly, the competitive dynamics which will occur with the removal of the physical, 
fiscal' and technical barriers. The economic studies of the “Cost of Non-Europe” 
commissioned by the Community under the supervision of Paolo Cecchini'compnse some 
sixteen volumes of detailed economic analysis of the substantial costs of failure to attain a 
genuine Common Market and the corresponding gains which stand to be realised. 

3.2.1 Reduction oj costs 

The prerequisite for the creation of the internal market is the removal of all physical, 
technicali and fiscal barriers. The relative importance of individual barriers varies by 
country, by industry' and by size of firm. A survey of Community industrialists found that 
physical barriers (customs and frontier delays) and technical barriers (standards and 
regulations):, were the most significant botfiby country and by size of firm. In Italy and 
Portugal!and'in the office and data equipment and in the transport equipment (other thani 
motor vehicles) sectors public procurement was one of the most significant barriers. 
Capital market restrictions were a significant barrier in the office and data equipment 
sector as were differences in V AT rates in the motor vehicle and leather and leather goods 
sectors. 

Physical barriers 

— ot greatest importance in Portugal, Greece, Belgium, Spain and Italy; 

— of greatest importance in man-made fibres, mineral oil refining, leather and leather 
goods, textiles and rubber products;, 

— estimated cost of these barriers ranges from 7.9 - 8.3 billion ECUs including the 
internal cost to business, the cost of using outside services, such as custom clearing 
agents, and transport delays; 

— these costs represent approximately 1.7% of total intra-Community trade or nearly 
2% ot average consignment value;. 

— are of greatest importance to smaller firms;; 

~— estimated costs of business opportunities lost range from 1% - 3% of intra- 

Community trade; 

Technical barriers 

— of greatest importance to the motor vehicle, electrical engineering, mechanical 
engineering, pharmaceutical and non-metallic mineral prodbcts sectors according to 
the Community industrialists survey; 

— of greatest impact upon the electrical engneenng, mechanical engineering, 
pharmaceutical, food and tobacco and precision and medical equipment sectors 
according to the Commission’s experts; 

— it is impossible to evaluate the aggregate costs on a global basis but the calculations 
tbr the telecommunications, vehicle manufacturing,, food,, construction products, 
textile, clothing and pharmaceutical sectors which represent 43% ot : the 
Community's industrial output, show gains from removal of technical barriers of 
the order otl 3 to 4 billion ECUs. 

in 
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Public procurement 

— this represented between 240 and 340 ! billion ECUs in 1986 or between 6.8 and! 
9.8% of GDP of the Community; 

— only 2% of public procurement contracts have been awarded to firms in other 
Member States; 

— the reduction in prices which would follow from open public procurement is 
estimated on 1984 data to be approximately 4.4 billion ECUs. 


Fiscal barriers 

— impossible to separate from physical barriers.as one of the main reasons for frontier 
control is the present rates and arrangements for collection of VAT and excise duties. 

Total 

— the Commission estimates that the potential gains from the removal of these 
barriers range from 89 to 110 billion ECUs. 

3.2.2 Competition effects 

The anticipated cost savings resulting from the removal of physical^ technical and fiscal' 
barriers are perceived by the Commission to be of less importance compared with the 
triggering effect which their removal is expected to achieve. The twin effect of reduction 
in costs and thereby prices and the ability to treat the Community as a single market is 
expected to create a new competitive environment as Community industry adapts its 
strategy to take full advantage of the opportunities thereby created. 

The trigger of price reductions and ready access to markets will increase competition and 
enhance demand^ thereby further intensifying competition. Industry is expected to take 
advantage of economies of scale arising from the creation of a Community-wide market 
and of the ability to reduce the range of products required to meet demand in this market. 
Economies of scale in production^ research and development, distribution and advertising 
-are perceived in total to be significant, with the successful firms attaining the requisite 
minimum efficient size of operation. 

This new competitive environment is expected to force industry' to strive for greater 
efficiency by adopting the best and leanest methods of management and organisationi 
Moreover, industry is expected to focus on key product areas and dispose of peripheral 
operations. In industries where either significant overcapacity exists or where the 
minimum critical mass for operating in the market is high, further acquisitions and 
restructuring are likely to occur. The ability to amortise research and development costs 
over significantly higher sales, product specialisation and the greater perceived rewards for 
innovation will act as a spur to enhance research and development both by individual firms 
and through cooperative arrangements which will in turn intensify competition'. 

The Commission estimates that the potential gains from these market integration effects 
are between 84 and Ii47 billion ECUs. 
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3i 2.3 Macroeconomic effects 

The perceived macroeconomic effects in the medium to long term depend to a significant 
extent on whether or not the Member States and the Community adopt appropriate 
economic policies in the areas of public finance, external trade and inflation designed to 
maximise the potential benefits. The table below shows the potential gains which may be 
realised both without the adoption of such policies and with their adoption:- 

Gross domestic product Increase ranging from 4.5% to 7 % 


Consumer prices 
Employment 
Public sector balance 

External trade balance 


Reduction ranging from 6% to 4.5% 

Increase ranging from 1.75 to 5 million employed 

Improvement ranging from 2.25% to 0.5% as a 
percentage of GDP 

Ranges from an improvement of 1% of GDP to a 
deterioration of .25% 


3.3 SUMMARY 

The Cecchmi Report has publicised the potential “Costs of Non*Europe“ as 200 billion' 
ECUs. Its actual forecast ranges from 173 billion ECUs to 257 billion ECU^ with 215 
billion ECUs as the average. 

Slightly under 50% of the gains derive from the reduction in costs. The principal 
contributor to the gains is the realisation of the potential arising from Community 
industry adapting to the new competitive environment in a positive, competitive and 
successful manner. 

These gains will be gains which stand to be realised in a five to ten year period. 

Whether or not they will be achieved and who will be the primary beneficiaries remains to 
be seen. 

Although much of the research is theoretical! and realisation of the potential is dependent 
upon successful competitive strategies being adopted by Community industry, the 
_ “Costs of Non-Europe” and, consequently, the gains to be realised by achieving a 
genume internal market within Europe are substantial' These costs and gains are not 
evenly spread over all sectors of Community industry or indeed across the Member States. 
What is certain is that there will be enhanced competition and pace of change as more and 
more of Community' industry and EFT A and Non-European companies hasten to take 
advantage of the changing face of Europe. 
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CHAPTER 4 


4. HOW THE INTERNAL MARKET IS TO BE ACHIEVED 

4.1 THE INSTITUTIONAL AND LEGAL FRAMEWORK 

This Chapter describes briefly the rolfe of the Community institutions in the 1992 
programme.' It sets out the decision making and legal framework. It will be of interest to 
those who may seek to influence the content of proposals within the programme. The 
position is described more fully in the Annex. 

4.1.1 The institutions 

The four Community institutions primarily involved in the 1992 programme are the 
Commission, the Council, the Parliament and' the European Court of Justice. The 
Commission proposes, the Parliament advises and the Council decides. These three 
institutions are subject to the supervision of the Court of Justice. 

4.1.2 The EC hw-making process 

The first stage in the Community ’s legislative processes the drafting of a proposal by the 
Commission. The Commission has so far sent to the Council over 200 of the proposed 
directives listed in the White Paper. Approximately 70 more directives are at the drafting 
stage. 

The Commission’s proposal is forwarded to the Council. The Council is the primary law¬ 
making body in the Community. The Council will deliberate on the Commission’s 
proposal and is empowered to reject, amendor approve, as it so wishes. Where the Treaty 
provides for consultation with the Parliament, however, the Council must first obtain the 
Parliament’s opinion on the proposed measure before it makes its final decision. 
Moreover, the Single European Act has introduced what is known as the “cooperation 
procedure” in respect of certain measures. Whenever the cooperation procedure applies, 
the Council may not adopt a final decision upon receipt of Parliament’s opinion. Rather, it 
must adopt what is known as its common position. That common position is them 
referred back to the Parliament for a second reading. The Parliament may decide to 
approve, reject or amend the Council’s common position. It will then refer its second! 
opinion to the Council. Should the Parliament propose amendments to the Council’s 
common position, then the Commission must also put forward its views on the 
common position and on the Parliament’s proposed amendments. Only upon receipt of 
the Parliament’s second opinion may the Council finally make its decision. 
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The various stages involved in the Community ’s law-making process can; be illustrated 
diagrammaticallk" 


Commission Proposal 


Council Deliberation 


Opinion of Parliament 


■-; 1 

j if 

! Traditional Procedure ! jj 1 

Cooperation Procedure 

j 




1 : | 

| Council Decision ' 

1 .. li 

Council Common 

Position i 




i 

2nd opinion of 

Parliament 

i_1 

i 



Possible 2nd j! 

1 Commission opinion . 

!i 


Council Decision 


There are important rules concerning the various majorities required at the different' stages 
- in the law-making process and'the relevant time limits within which decisions and! 
opinions must be given. These are outlined in the Annex. 

The European Court of Justice (ECJ) plays an important role in the Community’s 
legislative process. The ECJ supervises the actions of the Commission,, Council and 
Parliament. Should any of these institutions act outside their powers, any resulting 
legislation mav be annulled on appeal to the ECJ. Further, the ECJ plays an important role 
in interpreting and developing legislation adopted bv other Community institutions and 
in ensuring that they are properly implemented by the Member States. 
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4.1,3 The nature oj Community law 

The primary sources of Community law are the provisions of the Treaty of Rome. These 
rules, However, are further expanded by secondary legislation. Such legislation takes the 
form of regulations, directives, decisions, recommendations and opinions. With the 
exception of recommendations and opinions, secondary legislation binds Member States. 
The bulk of the legislation required for the completion! of the internal market takes the 
form of directives. Member States are given a time limit within which to make the 
necessary changes to their own laws to implement the directives. Failure to implement 
within a time limit may result in defaulting Member States being brought before the 
European Court of Justice for a declaration that they are in breach of their Treaty 
obligations. Action will normally be brought by the Commission but may also be initiated 
by another Member State. 

4.2 THE TIMETABLE FOR 1992 

4.2.1' 1992 - What the date really means 

It should be stressed that ‘ ‘ 1992” means 31st December 1992. Furthermore, 1992 should 
not be seen as a fixed date by which the internal market will or will not be achieved 
depending upon' whether the Community institutions and the Member States are 
successful in their objectives. Rather, it is a dynamic process which has already started and 
willcontinue beyond' 1992. A number of measures have already been adopted and a larger 
number remain to be agreed. 

4.2.2 Possible delays and deadlocks in the decision making'process 

None of the Community institutions is under formal time constraints inthe early stages of 
the decision making process. The dates set out in the White Paper are targets. The 
Commission may make a proposallwhen it feels fit, Parliament is under no obligation to■ 
give its opinion by a certain time, nor is the Council under any such obligation in 
respect of its commonposition. The Parliament may deliberately postpone the delivery of 
its opinion as.a delaying tactic to force the Commission to make concessions. With the 
increased role given to the Parliament the decision making process has become even longer 
and! more cumbersome. At least one proposal has already lapsed altogether dunng the 
process.of adoption. Against that, there are now many measures where the Council may 
ultimately make its decision by a qualified majority rather than by unanimous vote. 


4:.2.3 Further possible obstacles to the attainment oj the programme by 1992 
Most measures adopted under the White Paper are directives. This means that they must 
still be incorporated into the law of each Member State before they come into force. In 
many cases, therefore, even if a directive is adopted before the end of 1992, it will not come 
into force for some months or years.after that dkte. Some Member States, and particularly 
those who have joined more recently, may be granted extra time within which to comply 
with certain measures. 
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Member States may fail to implbment directives within the given time limits. 
Alternatively,; they may keep to the schedule but may fail to interpret a directive correctly, 
perhaps bv adopting a narrow construction contrary to the spirit, and sometimes to the 
letter, of the directive. In these cases it may be necessary for the Commission to bring 
Member States before the ECJ. Such cases, however, will take between one and two years 
before The Court finally gives judgment. Failure to implement Community legislation 
may thus, considerably delay the achievement of the internal market. 

4.3.4 Progress lo daie 

The Commission issues progress reports every year. The third progress report was issued 
in March 1988and a fourth in November 1988for the meeting of the Council at Rhodes in 
December. Following withdrawals of some proposals and introduction of new ones the 
Commission's current programme consists of 279 proposals. Of these, 208 have been 
presented by the Comrmssionitothe Council!and 94 have been adopted by the Council, 
including 6 which have been partially adopted. By the end of 1988 the Commission 
expects to have tabled 90% of the proposals. 

The implementation of the programme isbehind schedule. However, the speed at which 
decisions have been adbpted increased considerably in the course of 1988. 
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Brf It. wttti T* cm: British day-trippers stock up during a cross-Channel shopping spree in the French city of Calais 

Who’s Afraid of1992? 

Europe’s economic revolution will produce losers as well as winners 


BY SGOTTSULLIVAN 

A ndre Ferre warns* fall time 
about the year 1992. As the own¬ 
er of a small but prosperous horti* 
cultural’firm'in Brittany, he fore¬ 
sees that Spaniah nurscne* will 
hood the French market four yean from 
now with good, and inexpensive, stocks of 
fruit trees. "If our government doesn’t do 
something to hel^" he say*, "our pro f es¬ 
sion could he wiped out.” As mayor of 
Asserae, a village of 1,132 inhabitants an 
Brittany’s rugged south coast, Ferrt also 
fears that has village may miss out on the 
boom in the European tourist trade that 
should come alter 1992. "If Asserae has 
dean beaches, if we can build tennis 
courts and: provide horeeoacx riding for 
our visitors," he says, "we will thrive. If 
not, we willi remain a backwater forever." 

To Ferre and countieas other Europe¬ 
ans. "1992" means nothing iea* than the 
start at a new woridi Just one year ago, 
the European Community's plan to initi¬ 
ate - a "single market’’ by Dec. 31. 1992, 


re main ed a vague and not-quite-credibie 
notion. Within the last few months, how¬ 
ever, "1992” has caught the popular 
imagination. It has accelerated hundreds 
of European merger* and acquisitions. It 
has spawned seminars and discussion 
group*. It dominate* dinner-party debate* 
between "Euro-fanatics" eager for a 
stronger, more united continent and oppo* 





J. U*JSCXVTH— rraMA 

ftutfT fw.« r"* MUtX: Thatcher and Mitterrand 


nents wary of ceding economic power to 
the "Eurxracy." Millions of Europeans 
and all the Community's trading partners 
now realize that the single market will: 
revolutionize the European scene—and it 
will produce losers as well as women. 

Doubts and concerns about 1992 are now 
burstin g into the open. In' a speech in 
Belgium late last month Britain’s Prime 
Minister Margaret Thatcher 
attacked the Community's ex¬ 
ecutive commission for seeking 
a massive transfer of sover¬ 
eignty from national capital! 
to Brussels, where the Europe¬ 
an Co mmuni ty, maintains its 
headquarten. French Prime 
Minis ter Michel Rocard said 
that harmo nizing European 
consumer taxe*, which the 
Commission cl aims is essentia.’ 
for a smgie market, wouic 
"pauperize the (Trenchj state. 1 
Karl Otto PohL president c 
West Germany’s Bundesaanx. 
came out against the creation' 
of a European Central Bank 
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another pet Commi«ion project. His rea¬ 
son: a formal Eurobank would erode the 
near-imperial authority that the Deutsche 
mark and the Bundesbank now exercise 
over European monetary affairs. Ameri¬ 
can trade officials, who-worry that Europe 
after 1992 may become more protectionist 
than ever, started referring to the coming 
internal market as "the infernal market” 

Stiftss mi prstssts: Public officials are 
not the only ones who object to the grand 
plan of 1992. West German truck drivers 
intend to stage strikes to protest the de¬ 
regulation of their heavily protected in¬ 
dustry—and the probable loss of some 
10,000 jot*. European employers’ groups 
are fighting plans to write a new "Europe¬ 
an company law” that would give employ¬ 
ees a voice in major corporate decisions. 
Trade union leaders are lobbying against 
what they describe as the emergence of a 
"businessman’s Europe,” which they con¬ 
tend would do nothing to advance work¬ 
ers’ rights. And the list goes on. Danish 
ecologists fear that their country’s strict 
environmental 1 legislation will be weak¬ 
ened to conform with a Europewide stand¬ 
ard. British animal lovers dread the 
thought that once frontier barriers are 
down rabies and hoof-and-mouth disease 
may spread to the United Kmgdom. 

Some of the current criticism is trivial. 
Much of it is contradictory. And it has 
been countered by solid public support 
and enthusiasm for a new "Europe with¬ 
out frontiers.” Every political leader of 
the 12 European Community nations* is 
committed by treaty to the 1992 project 
Polls of businessmen from each of the EC 
countries show that the majority favor the 
single market. In France, 76 percent of the 
presidents of small- and medium-size com¬ 
panies are optimistic about 1992, even 
though they are more vulnerable to out¬ 
side competition than are larger compa¬ 
nies. "Europhoria” is still the dominant 
mood in the Community. But the outright 
hostility that some major players are 
showing toward parts of the package could 
make it impossible to achieve a single 
market by the deadline. 

CneiaJ q— rt m ti Of all the critics, Thatch¬ 
er is the most influentiali Even though Eu¬ 
ropean leaders agreed nearly three years 
ago that they would settle most future is¬ 
sues by majority voting, unanimity is still 
required on tax issues and other crucial 
questions. That means that a single leader 
can still exercise a veto on some issues, and 
Thatcher has made it clear Bhe is prepared 
to exercise that right. Thatcher applauds 
the elements of the 1992 plan that will 
deregulate industry and services. But she 
rejects those elements that she believes are 

• France. Weat Germany. Italy. Belgium. Netherlands. 
Luxembourg, Denmar*. Ireland. United Kingdom, 
Greece, Spain and Portugal 
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The Cost of Gasoline 


unnecessary to the building of a common 
market. And she dendes the idea that 1992 
might be a first step toward a European 
federation or a United States of Europe. 

Thatchercontendathatwhatsheandher 
colleagues authorized almost three years 
ago was a pragmatic attack on the remain* 
mg barriers to trade and services ur Eu¬ 
rope. Nigel I^wson, Britain ’sChancellbr of ; 
the Exchequer, argues thah to achieve the 
goals of 1:992-, there is no need even to elimi¬ 
nate frontier posts, which will I remain use- j 
ful for catching drug traffickers and terror- ! 
Lsts. The Commission insists that the single ] 
market would collapse if different member j 
states continue to apply widely varying ’ 
sales and value-added taxes. Thatcher re¬ 
plies that if sharply differing tax rates are 
not sustainable, ’’market forces” willlinev* j 
itably solve the problem] As for a centra] 1 I 
Euro-bank with real powers to control ex- 
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Italy 

.98 

Denmark 


France 

.79 

Netherlands 

.74 

Soain 

.66 

United Kingdom 

.65 

West Germany 

.53 


STOCK MARKET 


change rates, Thatcher contends it has 
nothing to'do with the 1992 project' and' 
shouldinot be brought up, since it would! 
only confuse the issue. 

Thatcher’s opposition 1 to the 1992 plan 
enrages its proponents. The BrusseisEuro- 
cracy is proposing 285 complex regulations 
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The dm rafl has airextj begun: Check ing motorists at the Franco-Belgian border 

Hard Times at a French Customs Post 

M ichel Bizoux is a French !i reduced from 37to 20, and the | signed to "mobile brigades" 
customs officer. He I once bustling poet already j used to catch cross-border 


M ichel Bizoux is a French 1 
customs officer. He | 
wears his navy blue uniform 
with obvious pride;.He joined 
the Customs Service in 1980, 
at the age of 21, and wants to 
stay m until 1 he retiree. Five 
years ago Bizoux and his wife, 
Brigitte, built a house just a 
mile from his poet—the Jeu- 
mont customs office on the , 
FrenchsideoftheFranco-Bel- 
gian'border. But as a result of : 
Europe’s push to establish a i 
truly common mternai mar¬ 
ket, Bizoux s comfortable ca¬ 
reer the re is a t ns k, S Lnce 1983 
the staff at J.eumont has been 


reduced from 37 to 20,and the 
once bustling poet already 
wears a deserted look. Now 
Bizoux faces the unwelcome 
possibility of reassignment 
and fears that he may have to 
sell his home. "I’ve become 
part of the furniture around 
here," he says sadly. 

If the European Communi¬ 
ty meets its self-impoeed 
deadline, ail of France’s 
21,000 customs officers will 
disappear from border posts 
by Dec. 31, 1992. Some will! 
still be needed 1 to shuffle pa¬ 
per m Pans and in provincial 
capitals. Others willi be as¬ 


signed to "mobile brigades" 
used to catch cross-border 
drug traffickers and terrorists 
inside French territory. But 
many will be forced into early 
retirement or assigned to dull 
jots m other government de¬ 
partments. The drum, roll has 
already begum France has 
eliminated 350 customs jobs 
this year, and another 400 will 
be cut in 1989. - 
Jeumont itself looks in¬ 
creasingly like a relic of the 
past. In the poet’s heyday , cus¬ 
toms officers had to keep tabs 
on a busy flow of cars, trucxs 
and trains. Business began to 


xl |j covering sunjects that range 
| ! from trade m bull semen to new 
—jj* j rules for banks and insurance 
.91 j companies throughout Europe. 
~ j Jacques Delors, the French so- 
--* ■ 1 cialist who heads the European 

♦74 j Commission, is calling for even 

55 j more changes, including a pow- 

I erful European Central Bank 
-_: 65 | andia common'currency, which 

.53 j he contends will be needed to 
~ make the single market work. 

mbmmh Whatever the outcome, 
Thatcher has fixed the parame¬ 
ters of a grand European debate. She has 
demonstrated quite clearly that some of 
the proposal^ now up for discussion go far 
beyond the practical goal of a single mar¬ 
ket, The main' issue as she sees it is the 
conflict between the sovereignty of individ¬ 
ual nation-states and the dream—perhaps 


slow down in' 1972, when a 
new expressway from Paris to 
Brussels bypassed Jeumont 
by 22 miles. And since 1983 
another customs; station 14 
miles distant has been respon¬ 
sible for all transeuropean 
I passenger trains. But after 
France, Germany and the Be¬ 
nelux countries signed an 
open-border* agreement in 
1985, business at Jeumont 
fell off sharply. The post is 
still open 24 hours a day, but 
its hours may soon be drasti¬ 
cally cut Three of six neigh¬ 
boring customs posts have al- 
i ready closed. 

Easier border crossings will 
be a boon to most European 
travelers and businesses. But 
the trend represents a person¬ 
al trauma for peoplb like Bi¬ 
zoux and his colleagues. Even 
so, most French customs offi¬ 
cers believe that they still 
have a future. In addition to 
j carrying on the fight against 
! drugs and crime, they think 
j about the European Commu- 
!, nity’s long record of missed 
deadlines. "The [bureaucrat- 
ij ic] problems won’t all be 


solVed by 1992," predicts 
Herve Faveret, a regional in¬ 
spector of the French Cus¬ 
toms Service. Indeed,, many 
veteran customs officers say 
that they expect to be search¬ 
ing automobile trunks and 
stamping passports well into 
the next century. 
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an elusive dream—of a Europe- PH jt 

an federation. Even pan-Eu- U0T^ 
ropeanists who disagree with 
Thatcher admit that her 
speech in Belgium helped to l A ■ 

clarify matters. "Everything is W* 
out in the open now, "says Peter 
Ludlow.,director of the Centre WL| 
for European Policy Studies in v 

Brussels. |BV 

fMt French Presi- 

dent Francois Mitterrand pic- wSL [/ , 
tures himself as a far more H*'/;'/ 
convinced and energetic "Euro* ■ f/ 

pean" than Thatcher. But * 

French foot dragging on some 
practical pomts could delay the ^^R 
1992 project as much as Brit- , 

ain’s ideologically driven oppo- 
sitioni Of aiP the problems fac- HR 
ing the Eurocrats, the toughest Hg^f 
is that of harmonizing value- |HRH 
added and excise taxes in the 
EC countries. At present, con- 
sumption taxes vary enormous- HSS 
ly among the member nations. Bfin 
A bottle of whisky is taxed 36 HI^B 
tunes as heavily in Denmark as . 

in Greece. Books, food and baby 
clothes are not taxed at all'in 
Britain. In; France, consumers pay a 28 
percent "luxury tax" on new automobiles. 

France and the Brussels Commission dis¬ 
agree on how to bnng those differing rates 
into line, and; how quickly to do it The 
Commission argues that once frontier bar¬ 
riers are abolished! widely differing rates 
will cause economic chaos. Crowds of Dan¬ 
ish shoppers will cross the German border 
to buy goods that have lbwer taxes than 
they would at home. French consumers 
wiilcontmue to buy their cars in Brussels 
as many do now; they can save $1,600 on 
the price of a Citroen Visa, for example, 
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Sp td al Interest!: Pig farmers protest low prices ux Madrid 


which lists at $9,000 in Pans. Ever larger 
contingents of British day tnppers will 
troop to Calais and Dun kirk on cheap cross- 
Channel excursions to load up on cigarettes 
and booze. Across Europe, low*tax coun¬ 
tries will prosper businesses in high-tax 
countries will go under. 

Despite such cnes that chaos will occur. 
French Prime Minister Rocard argues that 
the only other big Bource of government 
revenue—income taxes—is "increasingly 
and justifiably ill accepted by public opin¬ 
ion." He describes the complex value-add¬ 
ed tax as "the only revenue source with a 


! future.” He has served! notice 
that he will fight the current 
Commission proposal for two 
uniform'ranges of VAT—a 4 to 
9 percent range for basic neces¬ 
sities sue h as food: and Seating 
oiliand a 14 to 20 percent range 
for other products. French offi¬ 
cials calculate that it would 
cost their government almost 
$10 billion a year if there were 
uniform VAT rates. (The Euro¬ 
crats counter that argument 
with the claim that France 
would:gain almost as much by 
raising its low taxes on ciga¬ 
rettes, liquor and wine.) 

A CMpticxttd petart; The Brit¬ 
ish and French, who are so of¬ 
ten on opposite sides of Europe¬ 
an issues, are allies on this one. 
The main reason that the Unit¬ 
ed Kingdbm opposes uniform 
value-added taxes is that it 
would mean that food, books 
and baby clothes, which ac¬ 
count for about 30 percent of 
poppoiTTro Britain's retail trade, would 
now be taxed. Ireland and Den¬ 
mark both derive a large share 
of their revenue from indirect taxes, and so 
they both oppose any drastic tax harmoni¬ 
zation. To complicate the picture further, 
the English and Danes insist on maintain¬ 
ing high cigarette and liquor taxes—claim¬ 
ing that the danger to their citizens’health 
is the reason. Greece, Italy and Spain want 
to keep those same taxes low, to please 
winegrowers as weihas consumers. 

An equally thorny issue that Europe 
must tackle on the road to 1992 is how— 
and whether—to provide a special statute 
for "European companies." For decades 
European businessmen have urged ithe ere- 
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A gam for coosumrs throughout tha Community: Du tch cheeses being readied for market 


ation of a formula that would allbw EUro- 
multinationals to operate all their subsid¬ 
iaries under a single body of commercial 
law. European labor unions see a standard 
company law as a heaven-sent opportunity 
to broaden and extend employees' rights 
throughout the Community. Ideally, they 


would like to have the new law modeled on 
West German labor law, under which 
workers have a right to elect between one 
third and one half of the members of their 
companies* supervisory boards. 

Predictably enough, Thatcher dismisses 
the idea as Utopian "social engineering.” 


By contrast, the socialist French govern¬ 
ment supports the European Commission’s 
proposal for a strong company law along 
West German lines. Zygmunt Tyszkiewicz, 
general secretary of the European federa¬ 
tion of employers’ groups, supports the gen¬ 
eral idea of a company law, but says that 
the one now under consideration "is being 
made for the wrong reasons. It should be 
driven by the need for an open market, not 
by extraneous social considerations.” 

Mfcrfctr funoteu; The issue is sure to be 
passionately divisive. "There will be no sin¬ 
gle market unless it has the backing of the 
workers,” warns Ernst Breit, leader of the 
federation of West German labor unions. 
On the other side of the argument, Thatch¬ 
er and her allies will never accept a whole¬ 
sale extension of West Germany’s Mitbes- 
timmungC codetermination”) process. The 
Commission has already hinted that it will 
compromise with a law that guarantees 
workers full information on major compa¬ 
ny matters and the right to advise, but not 
vote, on important company decisions. But 
even that may be too much for European 
conservatives to swallow. 

Closely related to the problem of work- 


The Americans and ‘Fortress Europe’ 


B usiness is booming these 
days for John Meyer, an 
American management con¬ 
sultant in Diisseldorf—but he 
isn’t happy about it For 26 
years Meyer has been an ad vis- 
er to U.S. multinational firms 
in WestGermany. Now, as Eu¬ 
rope races to knock down re¬ 
maining barriers to a true 
common market, many of his 
clients are running scared. 
"I don't like the way things 
are going at all;” he says. 
"There’s a real-danger that Eu¬ 
rope will become significantly 
more protectionist after 1992. 
As the walls go up, UiS, compa¬ 
nies will be frozen out” 

To many Americans, the 
edifice that Europe's master 
builders calf "1992” looks 
more like "Fortress Europe.” 
Businessmen and U.S. officials 
in Washington worry that a 
new "Europrotectionism” will 
emerge in 1992 along with a 
unified market. "My Europe¬ 
an counterparts say, ’No^ 
no, a thousand times no—we 
have no desire to be protect¬ 
ionist',” says U.S. Trade Rep¬ 
resentative Clayton Yeutter. 


"Unfortunately, bureaucrats 
[at the European Commission 
headquarters]!in Brussels are 
drafting regu l&tions that move 
in a counterdirection.” Says 
Meyer "With 1992, trade dis¬ 
putes will be enormously mag¬ 
nified. The prospect is for feud¬ 
ing trade blocs—the United 
States against Europe, the Eu¬ 
ropeans versus the Japanese. 
Businessmen will be caught in 
the middle.” 

Those worries may be exag¬ 
gerated. By and large, Ameri¬ 
can multinationals that are 
well established in Europe will 
enjoy the same bright pros¬ 
pects for growth as the Europe¬ 
ans themselves. "I don’t see 
any threat at all/' says Ur?us 
Jaeggi, a senior executive for 
Du Pont Co. in Geneva. "A bar¬ 
rier-free Europe will be more 
prosperous and we will bene¬ 
fit” Pierre Lougins, a vice 
president of Monsanto Eu¬ 
rope—Du Pont’s giant rival— 
is also optimistic. "We sell 
products manufactured exclu¬ 
sively in Europe,” he says. ”We 
needn’t worry about import 
barriers." 


Some American companies 
go so far as to suggest that, 
after 1992, they will dramati¬ 
cally enlarge their share of 
the European market, if not 
dominate it Ford Motor Co. of 
Europe has concluded that 
1992 is a heaven-sent oppor¬ 
tunity to beat the foreign 
competition. "It will enor¬ 
mously simplify our busi¬ 


ness,” explains Jan Candries, 
Ford's director of European af¬ 
fairs in Brussels. For example, 
to sell a truck within the 
European Community at the 
moment^ Ford must meet doz¬ 
ens of separate standards—all 
varying from country to coun¬ 
try. These regulations govern 
everything from the width of 
the vehicle’s headlights to the 
length of its wheel base. 
"Harmonizing” these differ¬ 
ences into a single Europewide 
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ere’ rights is the emotional 
issue of health and safety 
standards. Danes, who take 
pnde in having the most rig¬ 
orous standards in the Com¬ 
munity, are resisting what 
they see as the drift toward 
the lowest common denomina¬ 
tor. They fear, for example, 
that supermarkets in Copen¬ 
hagen may soon start stocking 
toys manufactured cheaply in 
the southern EC countries and 
decorated with lead paint. 
Last month Denmark won an 
important victory in the Eu¬ 
ropean court when> the judges 
upheld a Danish law banning 
the import of soft drinks and 
beer in plastic bottles. That 
judgment seemed to indicate 
that a member country could 
protect its citizens’ safety and 
the environment even at the 
cost of restraining intracom- 
munity trade in Europe. 

All that considered, the basis 
for most 1992 legislation is "mu- 
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tual recognition of norms and standards.** 
The general idea is that, if a certain product 
is manufactured in England and declared 
, safe for English consumers, it can then be 
sold anywhere eke in the Community: The 
approach follows a 1987 judgment by the 
European court, which struck down a 470- 
year-old German statute banning any addi¬ 
tives in beer—a kw that German brewera 
had exploited to block imports from their 
French competitors. Clearly, "mutual rec¬ 
ognition” is easier than tryingtobringwild- 
ly differing norms into one common stand¬ 
ard. A high-level Community working 
group spent five years trying to define 
"white bread” before giving up and declar¬ 
ing that white bread was anything so desig¬ 
nated in the country where it was baked: 

Blttsr srfMMtt In a single market, con¬ 
sumers should be the big winners. And yet 
consumer groups are deeply worried about 
what they see as a trend toward increased 
protectionism after 1992. Tony Venables, 
head of the European Consumers Union, 
says the Commission has recently ap¬ 
proved "one protectionist measure after 
another.” It plans to slap a 30-percent tax 
on imported videotape recorders. France 


standard will help Ford cut 
costs and push forcefully into 
new markets. "We’re already 
one of the lowest cost automo¬ 
bile producers in Europe, in¬ 
cluding the Japanese,” says 
Candries. "We have 11 per¬ 
cent of the market now. After 
1992, we’ll 1 considerably in¬ 
crease our share.” 

For every U.S. firm that’s 
bullish on 1992, another is not. 
By rights, giant American Ex¬ 
press should expect to thrive. 


"We’ve dbne business in Eu¬ 
rope for 100 years, ” says J ulian 
Oliver, an American Express 
vice president in London. "We 
have 10,000 employees in Eu¬ 
rope and more than 3 million 
cardholders. We’re thoroughly 
European.” But being Europe¬ 
an, honorary or otherwise, 
is no Ibnger enough. Europe¬ 
an Commission officials writ¬ 
ing the 1992 regulations in 
Brussels speak of differing 
treatment for companies oper¬ 
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ating in Europe "pre-1992” 
and "poet-1992.” They talk of 
"reciprocity” and "transition¬ 
al rules” and discuss wayB to 
ensure that the benefits of 
1992 go to Europeans and 
not to their foreign competi¬ 
tors. American Express and 
other Ui5. financial-service 
conglomerates are particular¬ 
ly worried that they may be 
hurt by new rules aimed at 
protecting Europe’s bankers. 
"It's a frightening prospect,” 
says Oliver. ’The Europe¬ 
an Community has not fully 
thought out the external 
implications of its 1992 
regulations.” 

The United States would 
hardly be willing to dismantle 
its interstate banking laws to 
suit Europe, any more than 
the Japanese would promise 
to give European automakers 
a guaranteed share of their 
domestic car market in return 
for assured access to the Conti¬ 
nent. The prospects for a poat- 
1992 trade spat—with quotas, 
tariffs and import duties—are 
high. American multination¬ 
al companies already estab¬ 
lished in Europe would suffer 
the fewest casualties. Small- 
and medium-size exporters 


with no European base could 
be hardest hit. 

The sense that Europe’s 
doors may soon slam shut has 
spurred something of a trans¬ 
atlantic investment rush. Ma¬ 
jor multinationals are beefing 
up their presence on the Conti¬ 
nent General Electric recent¬ 
ly committed $1.7 billion to a 
new plant in Spain, and AT&T 
has set up its first major Euro¬ 
pean office in Brusssels. Small+ 
and medium-size American ex¬ 
porters also are scrambling to 
establish a European toehold. 
"With 1992 on the horizon, 
we’re seeing a lot of new ven¬ 
tures, a good number of them 
involving relatively small com¬ 
panies,” says Paul Pilkauskas, 
a commercial: officer at the 
American Embassy in Bonn. 
To avoid the cost of build¬ 
ing their own manufacturing 
plants, many are teaming up 
with European partners. Oth¬ 
ers are buying out European 
companies in the same line of 
business or licensing their 
products to local i distributors 
All are moving with one eye on 
the opportunities that 1992 of¬ 
fers—and the other eye on the 
threat of protectionism. 

Michael Mtmin Bonn 
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has gained permission to protect itself 
against small color-TV seta imported 
through other European countries. A bit¬ 
ter argument is currently raging in Brus¬ 
sels about how much "European content’' 
there must be in a given product for it to 
count as "European:" The United King¬ 
dom contend* that a Nissan car produced 
in England with 60 percent English-manu¬ 
factured components should benefit from 
all the advantages of a free internal mar¬ 
ket The French government along with 
Renault and Fiat claim that any car with 
more than 20 percent of its components 
from outside the EG should be taxed as if it 
were foreign: 

This kind of debate, with its protectionist 
overtones, has produced something resem¬ 
bling panic among Europe's 
trading partners. "European 7 

businessmen don’t want to lose Thg 

the gains they have already " 

made," says Alfred Kingon, the r^——- 

American ambassador to the ■■■ 

Community, "and that means 
they have to keep out third- 
country imports." Kingon and ^ 

other third-country represent- y 

atives have mounted an ener- 
getic lobbying and pubiic-rela- ]| 

tions campaign to keep the \|niijhr 

European market open. The jiilQllUl 

Japanese are worried that low I - 

quotas for Japanese cars in _ 

some EC countries—d percent 


of the market in France, 3,500 a year in 
Italy—may spread to the community as a 
whole. Europeans like the Swiss and the 
Swedes, who are not members of the Com¬ 
munity, are concerned that the virtually 
free access to the Community market that 
they have at this time may be curtailed 
after 1992. A report earlier this year from 
the Federation of Swedish Industries pre¬ 
dicted that the single market "will nega¬ 
tively affect Sweden’s whole industrial 
structure and economic growth—and; 
therefore, living standards." Delors, the 
Commission president, fanned foreign 
fears when he said recently: "We are not 
building a single market in order to turn it 
over to hungry foreigners." 

For the Uftited States, a key issue is the 
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future shape of Community-wide banking 
regulations. The Commission’s buzzword 
for relations with foreign countries is "rec¬ 
iprocity,” a principle that sounds fair 
enough but one that could spell disaster 
for American banks and businesses. If the 
reciprocity concept is narrowly defined, 
the Europeans could refuse to allow U.S. 
banks to operate in more than one Com¬ 
munity country—because American law 
limits both native and foreign banking 
activity when it crosses state lines. The 
fear is that one Greek bank, for example, 
could ruin the financial arrangements of 
the Western world if it applied to operate 
in both New York and Los Angeles, was 
refused^ then decided to push the "reci¬ 
procity" argument to its limits. Specifical¬ 
ly, the Greek bank could file a complaint 
against the United States and prevent the 
establishment of any further American 
banks anywhere in the Community—not 
just in Greece. 

Most Community officials discount such 
fears. "The idea of a Fortress Europe is 
simply absurd in our view," says Horst G. 
Krenzler, director general of the EC’s ex¬ 
ternal trade division. "A third of our sala¬ 
ries depend on trade." Edith Cresson. 
France's minister for European affairs, 
objects when she hears foreign criticism of 
the 1992 project "We are not building 
Europe against anybody, including the 

United States,” she says. "I want the 
Americans to know they are free to do 
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anything they want in the United States, 
but Idon’t want them telling us what to do 
in Europe. We’re not a colony, after all.”' 
The Brussels Commission does take out¬ 
side criticism seriously. Last week it is¬ 
sued a formal policy statement saying 
that the single market would increase to¬ 
tal world trade and would benefit third 
countries as well as EC members. 

An MQoastionabii good: Although opposi¬ 
tion from foreign governments is impor¬ 
tant, it is less so than the fears and reser¬ 
vations of the Europeans themselves. So 
far the vast majority of voters in the Com¬ 
munity regard the approaching single 
market as an unquestionable good, like 
virtue or motherhood. But increasingly, 
individuals and groups are beginning to 
calculate the pounds, francs and Deutsche 
marks that 1992 will put in—or take out 
of—their pockets. As a general rule, dy¬ 
namic, well-managed companies that al¬ 
ready have considerable exports look for¬ 
ward to the enlarged market with 
optimismi Companies and professional 
groups that enjoy monopoly positions in 
their own markets and have little export¬ 
ing experience are at risk. And they are 
beginning to recognize it. 

Oddly enough, sheer size has little to do 
with an industry’s prospects in the single 
market. The vast Fiat automobile company 
is almost certain to lose a big chunk of its 
domestic market share simply because it 
already sells six out of every 10 cars regis¬ 
tered in Italy. Smokestack industries like 
steel'and shipbuilding will be just as badly 
off in one big market as in 12 smaller ones. 
Germany ’s rich, powerful banks and insur¬ 
ance companies will have to step briskly to 
compete with their more flexi* 
ble and aggressive British com¬ 
petitors. Shoemakers and toy 
makers in the southern tier of 
the EC could do well in 1992 if 
the larger market remains pro¬ 
tectionist. But they will go un¬ 
der if the external! borders are 
flung open to competition from 
the Third World and the newly 
industrialized countries. 

Some professions will be cer¬ 
tain losers. Community offi¬ 
cials calculate, for example, 
that 80,000 customs officials 
throughout Europe will be laid 
off or reassigned when the bor¬ 
ders open. German truck driv¬ 
ers, who have 16ng benefited 
from one of the cushiest monop¬ 
olies anywhere, will lose busi¬ 
ness to the go-go Dutch truck¬ 
ing industry. France’s B&lza- 
cian corps of "notaries” are 
likely to lose their monopoly on 
executing real-estate sales and 
wills. Ifiso. they will either con¬ 
vert themselves into humdrum 


real-estate agents (as many have already 
done) or go out of business. Duty-free shops 
will lose most of their charm when sales 
taxes are the same everywhere, and as a 
result, their employees face a dim future. 
So db the shopkeepers at Calais who have 
made fortunes offering bargains to day 
trippers from the south of England. 

The most seriously threatened econo¬ 
mies are those of Europe’s Mediterranean 
sun belt. With some exceptions, industries 
in Greece, Spain, Portugal and Italy’s 
Mezzogiomo produce lower-quality goods 
than do their northern competitors. They 
are also less efficient. Their one competi¬ 
tive advantage consists in lower labor 
costs and lower fringe benefits, and that 
edge will be eroded as the Community 
strives to harmonize working conditions 
and workers' rights. Paradoxically, 
though, it is the southern countries that 
have shown the most enthusiasm for a 
single market. Spaniards and Greeks sup¬ 
port the 1992 idea largely because the 
push is accompanied by an enormous 


north-south transfer of "struc¬ 
tural funds," intended to im¬ 
prove the south’s infrastnic- 
ture and nurture its promising 
industries. These funds are in 
effect a form of direct! aid from 
the northern countries, main¬ 
ly Germany, France, Belgium, 
the Netherlands and Luxem¬ 
bourg. They amounted to just 
under $8 billion last year, and 
will double to $16 billion by 
1993. 

Critics point out that the pro¬ 
vision for structural funds vio¬ 
lates the free-market principles that are 
supposed to be the vital foundation of the 
whole 1992 project. In effect, the funds 
amount to direct subsidies for inefficient 
industries in the Mediterranean south, 
j And they are by no means the only market- 
distorting subsidies the EC condones- The 
EC’s Common Agricultural Policy is built 
on public payments to farmers who consis¬ 
tently overproduce unneeded crops. Just 
last week, the Commission approved an 
injection of up to $4 billion in capital 
for Italy’s troubled Finsider steel com¬ 
pany—just the kind of industry that the 
Community’s supply-side theorists my 
they want to see fade away. "They call 
1992 an historic exercise in deregulation,* 
says a U.S. official in Brussels. "But if you 
look a little closer, it’s the same old pork 
barrel as before." 

fimriBf Europe will not give up 

protectionism overnight NOr is the Com¬ 
munity likely to pass the 285 specific direc¬ 
tives that compose the 1992 program by the 
stated deadline. Opposition to details is 
sure to grow stronger as the 
deadline date approaches. The 
path to the single market will 
be paved with sloppy compro¬ 
mises and missed deadlines. 
But it will happen. Even the 
most rabid opponents of vari¬ 
ous elements in the 1992 pack¬ 
age say they support the idea of 
a single market. These support¬ 
ers include the American and 
British governments and Euro¬ 
pean Labor and business al i k e . 
Simply put, the construction of 
a single European market with 
320 million consumers is an 
idea whose time came long ago. 
Inevitably, one day a Europe 
without internal borders and 
customs formalities will 
emerge. Europe’s economies 
need the single market to com¬ 
pete and survive. And it is the 
absolute precondition for ac¬ 
complishing the ultimate Euro¬ 
pean dream—the vision of a 
real political union that will re¬ 
store Europe to a world power. 
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SUMMARY OF PROVISIONS 

by 

The International Trade Administration 
U.S. Department of Commerce 
(December 11, 1987) 


1. Overview 

Each year the United States and Canada exchange more 
goods, services and capital than any two countries in the 
world. Bilateral trade in goods and services exceeded $150 
billion in 1986. In addition, the accumulated direct bilateral 
investment through 1986 totaled almost $67 billion, 

To enhance this unique commercial relationship, the United 
States and Canada have initialedithe elements of a free trade 
agreement (FTA). If approved and implemented the FTA 
will facilitate American-Canadian business by: 

— Eliminating all tariffs on bilateral merchandise trade; 

— Eliminating virtually all import and export restrictions; 

— Eliminating or reducing many nontanff barriers to 
trade and investment; 


— Establishing rules for the conduct of bilateral i 
investment; 

— Resolving many outstanding bilateral issues; 

— Establishing principles for the conduct of bilateral 
trade in services; 

— Enhancing the energy and nationali security policies 
of the United States and Canada; 

— Facilitating business travel; and 

— Establishing a timely bilateral dispute settlement 
mechanism. 

Economic Implications 

The lowering or removal of barriers to trade and invest¬ 
ment will have strong general economic benefits for the 
United States and Canada Economists in both countries 


F 
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forecast increased economic growth, biiateralitrade and in¬ 
vestment, lower prices, expanded employment opportunities, 
and enhanced North'American (U.S. and Canadian) com¬ 
petitiveness in the world marketplace resulting from the FT A. 

In announcing his intention to enter into the agreement. 
President Reagani said: “This historic agreement will! 
strengthen both our economies and over time create 
thousands of jobs in both countries. It will serve as an im¬ 
portant model for other nations seeking to improve their 
trading relationships. In many respects it will also serve as 
a model I for the Uruguay Round of multilateral trade negotia¬ 
tions.” 


FT A Approval Process 

On October 3, 1987, President Reagan notified Congress 
that he intends to enter a free trade agreement with Canada 
on January, 2, 1988, contingent upon successful conclusion 
of the negotiations. After signature, the agreement and im¬ 
plementing legislation will be formally presented to the House 
and Senate. Congress will consider the bill under the “fast 
track” negotiating authority. Under the “fast track” Con¬ 
gress has 6CF90 legislative days to approve or disapprove 
the bill, with no amendments permitted. A simple majority 
of both the House and Senate is required for approval. 

If approved by the United States and Canada, the free trade 
agreement is expected to enter into force on January 1, 1989. 


FT A Provisions 

The FTA is a broad agreement which will govern trade 
and investment between the United States and Canada for 
most industrial, agricultural, and service sectors. The follow¬ 
ing summaries present background information and substan* 
tive detail on the major provisions of the agreement. Since 
the pact is currently in draft and subject to approval pro¬ 
cedures in both countries, the provisions outlined below 
should be treated as indicative rather than definitive. In¬ 
dividual data sheets are provided below on these issues: 


Agriculture 
Automotive Trade 
Culture 

Customs Matters 
Dispute Settlement 
Energy 

Financial Services 
Government Procure¬ 
ment 

Investment' 


Quantitative Restrictions 

Safeguards 

Services 

Standards 

Subsidies/ Antidumping 
Dispute Settlement 
Tariffs 

Temporary Entry for 

Business 

Wine and Distilled Spirits 


For Further Information 

Contact the U.S. Department of Commerce, Office of 
Canada (Room 3033), Washington, D C. 20230, or call (202); 

: 377-3101; or the Office of Public Affairs, Office of the U.S. 

Trade Representative, 600 17th Street, N.W., Washington, 
D.C. 20506. or call (202) 395-3230. 

2. Agriculture 

Bilateral Benefits: Canadian and U.S. agricultural pro¬ 
ducers will have increased opportunities to market their prod¬ 
ucts in the future with no tariff barriers and with fewer non¬ 
tariff barriers. 

Overview: Various barriers to trade in agriculture have 
arisen in recent years in an attempt to stabilize the agricultural 
economy. Quotas, import licenses, technical requirements, 
and subsidies have all had a negative effect on trade in 
agricultural products. The FTA provides for a number of 
j! liberalizing measures in an era of increasing protectionism. 


FTA Provisions 

— The two sides have agreed to a comprehensive package 
that will eliminate all agricultural tariffs within 10 
years. 

— Canadian import licenses for U.S. wheat, barley, oats 
and grain products will be eliminated when support 
programs in both countries are equal. Both sides 
reserved the right to impose or reimpose restrictions 
if there is a substantial change in the support level of 
either party. 

— The U.S. has agreed not to impose restrictions on 
products containing less than ten percent sugar, for 
purposes of protecting the U.S, sugar support 
program. 

— For the first twenty years, either side may temporari¬ 
ly re impose duties on horticultural products up to pre- 
FTA levels in certain low price situations. 

— Canadian import quotas for poultry , poultry products 
and eggs will be increased. 

— Subsidies provided by the Canadian Western Gram 
Transportation Act for products moving through 
western Canadian ports to U.S. markets will be 
eliminated. 

— The two countries will exempt each other from their 
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respective meal import laws, subject to certain 
conditions. 

— Both sides agreed that their primary goal with 
respect to agricultural subsidies is to achieve, on a 
glbbai basis, the elimination of alii subsidies which 
distort agricultural! tradb and agreed to work together 
to achieve this goal, including working together in the 
Uruguay Round. 

— Both sides have agreed to work together to harmonize 
to the greatest extent possible technical regulations af¬ 
fecting agricultural food and beverage products. 

3. Automotive Trade 

Bilateral Benefits: The UlS. and Canada have agreed to 
the removal: of tariff and nontariff barriers which will 
eliminate certain trade and investment distorting practices. 
They also agreed to a new, tougher rule of origin. The com¬ 
bined! effects of these changes will be to encourage greater 
production of motor vehicles and sourcing of automotive 
parts and components in North America and to create greater 
symmetry in our bilateral trading relationship. 

Overview: Under the U.S.-Canada Automotive Products 
Trade Agreement of 1965 (“Auto Pact’’), 95 percent of 
bilateral automotive trade with Canada already moves diity 
free. As a result of the FTA, all automotive trade will move 
duty free. Automotive products accounted for over one-third, 
or $46 billion, of our total bilateral trade in 1986. 

FTA Provisions 

— All tariffs are to be eliminated by January 1, 1998. 

— Canada’s export-based duty remission program (du¬ 
ty waivers conditioned on exports) will be eliminated 
immediately on exports to the United States. 

—■ Canada’s production-based duty remissions (duty 
waivers conditioned on meeting local content re¬ 
quirements) will be phased out. 

— Existing duty remission schemes may not be enhanced 
or extended and no new ones may be put in plkce. 

— The FTA will not change the Auto Pact; however, no 
new firms may qualify for Auto Pact or Pact-like 
benefits, such as duty-free access to imports of parts 
from third countries. Each party will endeavor to ad¬ 
minister the Auto Pact in the best interests of employ¬ 
ment and production in both: countries, 


— A new, tougher rule of origin was adopted that com¬ 
bines the concepts of change of tariff heading and 
substantial transformation; this rule is, for 
automobiles, 50 percent North American direct cost 
of manufacturing. 

— Canada's embargo on used motor vehicles will be 
phased out. 

— A select panel will be established: to assess the state 
of the industry and to recommend! public policies and 
private initiatives that would contribute to increased 
competitiveness. 

Note: See separate paper on “Customs Matters.’’ 

4, Culture 

Bilateral Benefits: Canada faces no constraints on its 
ability to promote the development of Canadian culture 
through economic measures. The United States can take 
measures of equivalent economic effect to respond to actions 
taken by Canada in the cultural area. 

Overview: The U.S. recognizes the importance to Canada 
of maintaining its cultural identity. At the same time, 
however, the U.S. wants to ensure that Canadian cultural! 
policies do not constitute an unnecessary barrier to U.S. 
trade. 

The U.S, and Canada have agreed that certain cultural 
areas are not subject to the specific provisions of the agree¬ 
ment, except for the elimination of tariffs. (Cultural industries 
! are defined as publication, distribution, sale or exhibition' 
of: books, magazines, and newspapers; film and video 
■ recordings; audio or video music recordings; radio, televi- 
i sion and cable broadcasting.) Both parties can respond to 
actions taken by the other party that would be inconsistent 
with the FTA if cultural industries were covered. In addT 
! tion, Canada has agreed to alter certain discriminatory 
practices. 

FTA Provisions 

— ExpLicit recognition that cultural industries are exempt 
from the agreement. 

0 

— To respond to actions that would be inconsistent with 
1 the FTA, the other side can take measures of 

equivalent economic effect. 

— Elimination of tariffs on printed matter and recordings. 

— Canada has agreed to provide copyright law protection 
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for the retransmission of copyrighted programming 
effective no lUter than January li,. 1990, 

— Canada has agreed to remove the “print in Canada’" 
requirement for eligible advertising expenses which 
can'be deducted for income tax purposes. 

Note: See separate paper on “Investment.” 

5. Customs Matters 

Bilateral Benefits: The customs chapter establishes a rule 
of origin to ensure that the tariff benefits of the FTA are 
restricted to U.S. and Canadian goods. It includes rulfes on 
certain duty programs to prevent distortions to trade and 
investment. 

Overview: The customs chapter defines what products 
qualify for special tariff treatment under the FTA and limits 
the use of duty drawback, duty waivers, and Foreign Trade 
Zones. 

FTA Provisions 

— The rule of origin for eligibility for tariff treatment 
under the FTA for articles incorporating third-country 
materials will be based on specified changes in tariff 
classification under the new Harmonized System of 
Tariff Nomenclature. Precise rules, by tariff line, 
specify the necessary change in classification' to 
qualify: 

— Certain imported articles must incur 50 percent of their 
manufacturing costs in one or both countries to be 
eligible for FTA tariff treatment. 

— Duty drawback for bilateral trade will end January 1, 
1994, with some special exceptions. 

— Goods produced under programs that confer benefits 
similar to drawback and exported to the other coun¬ 
try (such as Canada’s inward processing program or 
U.S, Foreign Trade Zones) shaill after January 1, 
1994, be treated for tariff purposes as if they were 
entered for consumption in the producing country. 

— Duty waivers linked to performance requirements 
generally will end January 1, 1998. When either the 
Uhited States or Canada grants a company-specific du¬ 
ty waiver to a designated firm or individual,; it will 
either make the duty waiver generally available or end' 
it if the waiver hurts the commercial interest of the 
other country . 


— Customs user fees will be phased: out by January li, 
1994. 

6. Dispute Settlement 

Bilateral Benefits: Both sides will benefit from effective, 
expeditious dispute settlement procedures. 

Overview: The U.S.-Canada Free Trade Agreement 
promises to broaden the level of business activity between 
the world’s largest'commercial partners and>bring substan¬ 
tial economic returns to both countries. Both parries anticipate 
questions of interpretation and application will 1 arise as they 
j adjust to their new obligations. To prevent such questions 
!! from escalating and possibly derailing the Agreement, 
Canada and the United States will establish institutional ar¬ 
rangements for effective dispute avoidance and: resolution. 

! 

! FTA Provisions 

— A cabinet-level Canada-United States Trade Commis¬ 
sion will be created to supervise implementation of 
the Agreement. The Commission will meet annually 
for consultations and as required to defuse problems 
before they become full blown disputes. 

— Notification and consultation procedures will reinforce 
the emphasis on dispute avoidance. The Commission 
| may call on experts or mediators to facilitate dispute 

|| resolution. 

i 

— Disputes not resolved by the Commission will be 
automatically referred to a panel of experts for con- 
j siderationi Normally , the panel decision will resolve 

the dispute unlfess the U.S. and Canada agree on an 

alternative solution. (Disputes regarding a safeguard 
action taken by either party are subject to binding 
arbitration.) 

j — If these procedures fail to produce a mutually satisfac- 
I tory solution, an aggrieved parry can retaliate. 

j 

— Time limits on each phase of the dispute settlement 
process are designed to assure the resolution within 
eight to nine months. 

i • 

— Special provisions apply in two areas. Financial serv¬ 
ices disputes will be handled by separate consultation 
procedures administered by our finance ministers. 
Separate procedures also will apply in countervailing 
duty and antidumping duty cases. 

Note: See separate paper on “Binational' 1 Panel Dispute 
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Settlement:in Antidumping and Countervailing Duty Cases.” 
7. Energy 

Bilateral Benefits: The United States and Canada willi 
derive economic and mutual security benefits from a strong 
FT A agreement that places energy trade on a free market 
basis. Alftiost all bilateral barriers to energy trade will be 
eliminated, providing secure access to energy supplies and 
markets on a nondiscriminatory basis, thereby enhancing the 
national security of both countries. 

Additional investment will occur in both countries for 
energy projects that require large amounts of capital and long¬ 
term assurances that'markets will not be disrupted. Because 
energy is a majpr input to industrial competitiveness, both 
countries’ international competitiveness will be greatly 
enhanced by a strong energy agreement. Consumers will 
benefit from lbwer prices. Increased productivity will 
stimulate economic growth. 

Overview: Canada is; virtually-our only foreign supplier 
of natural gas and electricity , and our leading supplier of 
oil and uranium. Bilateral energy trade totals about S10 
billions. Canadian energy imports are especially important 
to the United States because of their security compared with 
other import sources. Conversely, secure access to U.S. 
markets for energy products is especially important to 
Canada. 

FT A Provisions 

— The energy chapter includes: crude oil, petroleum 
products, natural gas, electricity, coal, and uranium. 

— The FT A provides for free bilateral trade, non- 
discnminatory access to energy supplies, and secure 
markets for exports. 

— Both countries have agreed to prohibit restrictions on 
imports or exports, including quantitative restrictions, 
export or import taxes, minimum import or export 
price requirements or any other equivalent measure, 
subject to very limited national security and short 
supply exceptions. If short supply actions are taken, 
the parties must share available supplies proportionate¬ 
ly among historic users in the two countries. 

— Both countries will eliminate restrictions on imports 
and exports of uranium i Canada will eliminate various 
practices that discriminate-against energy exports to 
the United States. The United! States has agreed to 


make a limited amount of oil from Alaska's North 
Slope available to Canada, subject, to the requirement, 
that such oil be transported in U.S. tankers. 

8. Agreement on Financial Services between Canada 
and the Uhited States 

Bilateral Benefits: With the growing interdependence of 
financial markets reflecting deregulation, liberalization, and 
technical innovation, the U.S.-Canadian Financial Services 
Agreement helps further integrate our two financial markets. 
U.S. and Canadian financial institutions will participate in 
all future liberalization of both our financial markets. The 
Agreement establishes a consultative mechanism to oversee 
liberalization and resolve any potential: problems. 

Overview: The Agreement on Financial Services is first 
bilateral agreement of the United States covering the entire 
financial sector. It removes essentially ail existing discnmina- 
j tion faced by U.S. financial institutions operating in Canada, 
allows the flexibility to acquire Canadian financial services 
firms, improves access between our markets, and allows 
i financial firms on both sides of the border to compete on 
a more equal basis. Canadian financial institutions will con¬ 
tinue to enjoy the current treatment and open access they now 
receive in the U.S. financial market. 

— U.S. commercial bank subsidiaries operating in 
Canadk will be free from the current restrictions on 
market, share, asset growth, and:capital expansion. 

— UlS. insurance firms will now receive the same rights 
as Canadian insurance companies to diversify by 
establishing or acquiring federally regulated insurance 

and trust companies or closely held banks. 

i 

— Applications by U.S. commercial banks in Canada and 
U.S. securities firms to enter the Canadian securities 
market will be reviewed by federal authorities on the 
same basis (j.e., prudential and regulatory) as those 
of Canadian firms. 

— U.S. securities firms established in Canada will have 
the ability to diversify through a holding company 
structure into other financial activities such as bank¬ 
ing and insurance. 

— Canada commits (as does the U.S.) to liberalize its 
financial markets and to extend the benefits of its 
liberalization to U.S. financial institutions carrying on 
business in Canada. 
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— The Agreement establishes a consultative mechanism 
between the U.S. Department of the Treasury and the 
Canadian Finance Department to oversee 
liberalization. 

— The U.S. agreed to guarantee the right ofiCanadian 
banks to retain their muiti-state branches that were 
grandfathered under the International Banking Act of 
1978; 

— If the Glass-Steagall Act or related acts are amended* 
the U.S. also agreed that Canadian financial institu¬ 
tions in the United States would not be excluded from 
any of the benefits. 

— The U.S. agreed to allow Canadian banks (as well as 
U.S. and other foreign banks) in the United States to 
underwrite and deal in debt obligations backed by the 
full faith and credit of Canada, its provinces* and 
political subdivisions: 

— responds to Canadian concerns regarding the 
treatment of their banks and securities firms which 
merge in Canada; 

— is a limited new power that is consistent with the 
existing ability of banks to deal in securities of 
the U.S. Government and its political 
subdivisions; 

— does not undermine the basic tenets of 
Glass-Steagall. 

9. Government Procurement 

Bilateral Benefits: The government procurement chapter 
of the FTA expands the size of the government procurement 
markets which will be open to free and fair competition be¬ 
tween U.S. and Canadian suppliers. The chapter requires 
the implementation of bid challenge procedures available to 
individual suppliers, something the United States currently 
provides but Canada does not. 

Overview: The U.S. and Canadian governments apply 
various “buy national” preferences in favor of suppliers of 
domestic goods. These preferences inhibit — and in some 
cases prevent— competition from foreign products. Under 
this chapter, suppliers of goods which are manufactured in 
the U.S. or Canada and which contain at least 50 percent 
U.S, or Canadian content will be treated on an equal basis 
to suppliers of domestic goods for covered procurements. 


The valiie of procurement opportunities covered by this 
chapter is estimated at approximately $3 billion of U.S; pro¬ 
curement and $500 million of Canadian procurement. As a 
result of the new opportunities offerediby Canadian entities 
under this chapter, procurement opportunities in Canada for 
U.S. exporters are increased by more than 100 percent. 
Viewed in conjunction with the Government Procurement 
i Code, this chapter will now allow U.S. exporters to con> 
pete on a nondiscrimmatory basis for all Code-covered pro¬ 
curements over $25,000. 

FTA Provisions 

— “Buy American” and' “Buy Canadian” restrictions 
are eliminated on the procurement of goodkby U.S. 
and Canadian entities covered by the GATT Govern¬ 
ment Procurement Code between the Code threshold 
(for 1986* $171,000) and an FTA threshold of 
$25,000i and are subject to the same exclusions and 
exceptions as those covered by the Code. 

— Principles are established to guide bid challenge pro¬ 
cedures. These include a requirement that a review¬ 
ing authority with no substantial interest in the out¬ 
come of the procurement be responsible for deciding 
bid challenges. \ 

— Each party must provide transparency in its procure¬ 
ment process. A party must provide public notice of 
all the criteria it intends to use in evaluating a bid (in¬ 
cluding offsets) and must award the bid based on those 
criteria. 

— At the conclusion of current multilateral!negotiations 
on the GATT Code, there will be an opportunity to 
expand coverage of this chapter by further negotia¬ 
tions with Canada. 

10* Investment 

Bilateral Benefits: The investment agreement in the FTA 
will help assure an open and secure environment for foreign 
investment in both countries that will maximize the economic 
gains from free trade. Investor rights will be protected' 
j! through a long-term agreement that assures that new 
! discriminatory barriers to investment will! not be erected! and 
| the rules of the game will not be changed unfairly. A strong 
j investment agreement is a vital element of the FTA; its 
j reciprocal guarantees will protect investors in both countries. 

It will also provide the right environment to spur the private 
sector in both countries to maximize the economic gams 
available from free tradfe well into the next century,. 
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Overview: The United States has about $50 billion; in 
direct'investment in Canada. Canada has about $18 billion 
invested in the United States. During the 1980s, U.S. direct 
investments in Canadk and Canadian direct investments in [ 
the U.S. increased by roughly $5-6 billion. 

j 

FT A Provisions 

— Investments will be granted national treatment on and 
after entry so that future discrimination based on na¬ 
tionality will be ended. Existing restrictions are 
grandfathered. 


Overview: Countries have often employed nontariff 
measures such as import quotas, minimum price re¬ 
quirements, and embargoes to limit trade. Obviously, these 
measures can; destroy the benefits of free trade and their 
elimination is an essential element of a free trade area. Rules 
governing future measures are also a central element. 

FT A Provisions 

— The Canadian embargoes on used motor vehicles and 
used aircraft, and the U.S. embargo' on lbttery 
materials will be phased out. 


— Prohibits new policies setting minimum national equity 
participation or forced divestiture; establishes inter¬ 
nationally accepted standards for expropriation and 
compensation; and provides for the free transfer of 
profits, proceeds of salfes and other business activities. 

— Prohibits the future use of most performance re¬ 
quirements imposed on U.S. investors and on third 
country investors when there could be a significant 
impact on U.S.-Canadian trade. 


— Import restrictions will not be permitted except in ac¬ 
cordance with obligations under the GATT, which 
allows measures for health; safety, security, conser¬ 
vation and short supply, 

— Export restrictions (including those for short supply 
and conservation reasons) may be taken but they must 
provide for the sharing of the resource with the other 
party, and they may not create price discrimination 
by other means. 


— No screening of new (greenfield) business in¬ 
vestments. The screening of direct' acquisitions will 
be limited to acquisitions of Canadian assets of more 
than CS150 million (constant dollar basis) after a 
phase-in period. 


Existing restrictions will be eliminated, unless 
justifiable under the GATT, either by a timetable or 
immediately. Certain measures are being retained 
under the General Exceptions to the Agreement such 
as log export restrictions and U.S. Jones Act provi¬ 
sions relating to foreign-built ships. 


— Indirect acquisitions (involving subsidiaries in Canada 
of acquired foreign parents) will no longer be screened 
after a phase-in period. U.S. investors will have the 
right to sell, without screening, up to the new threshold 
of C$150 million for direct acquisitions and without 
any Emit for indirect acquisitions. 

— Cultural industries are exempt from the FT A including 
the investment chapter. However, the agreement 
solves a key problem for investors. If Canada wishes 
to force divestiture of an indirect acquisition in a 
cultural industry, the Canadian Government will of¬ 
fer to purchase the cultural subsidiary at a fair, open 
market price independently determined. 

11. Quantitative Restrictions and Other Import and Ex¬ 
port Restrictions 

Bilateral Benefits: Both countries will benefit from the | 
general prohibition and elimination of current import and ex¬ 
port restrictions like quotas, embargoes, and minimum price 
requirements. 


— The parties have incorporated the GATT rule against 
internal measures that discriminate against products 
of the other party. 

12. Safeguards 

Bilateral Benefits: The FT A provides for a safeguard 
system (parallels Section 201 of the Trade Act of 1974 — 
also known as the “escape clause”) to preserve the rights 
of workers and firms in both countries to gain relief from 
import-related injury while assuring U.S. and Canadian 
business that the trade expansion created by the FT A will 
not be suddenly and arbitrarily cut back. 

Overview: While the United States and Canada have not 
used such actions against each other very often, the possibility 
of taking actions reduces certainty of market access. Rules 
on the use of safeguard actions are required in an FT A for 
corporate planning. 

FT A Provisions 

— The FT A establishes a two track safeguard system. 
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— The first track (bilateral!relief)provides.that if serious 
injury results from FT A duty reductions, the pre- 
agreement tariff rate(is) treatment may be restored. 
This provision can be used! once per product during 
the transition period, for three years’ duration, and 
the tariff must.continue its staged reduction after the 
action expires. Actions shall not extend beyond the 
transition period! except by mutual consent. 

— The second track (global relief) provides that if serious 
injury’ arises from imports from several countries in¬ 
cluding the FTA partner, the partner taking the ac¬ 
tion has the nght to include the other partner in the 
relief if the partner’s imports are substantial and con¬ 
tribute importantly to the injury . This section is sub¬ 
ject to binding arbitration following any retaliatory ac¬ 
tion. The FTA partner's imports cannot be cut back 
below the most recent representative base period with 
allowance for growth. If those imports are not substan¬ 
tial, they will be excluded from the initial action. If 
imports subsequently surge from the FTA partner, 
they can. be included in the relief action. 

— For any safeguard actions, compensation for the trade 
affected must be provided by the party taking the ac¬ 
tion, or the other party may retaliate. 

13. Services 


v 

f. 

provide national treatment, that is, not to discriminate 
between the services providers of either country . 

The right of establishment, the right to sell across the 
border, and greater transparency in regulations are 
also provided. 

The opportunity for future negotiations to increase 
liberalization, sectoral coverage, and ; other 
obligations. 

Future licensing and certification requirements for in¬ 
dividual’s providing services (such as accountants and 
engineers) will be based on competence and ability . 

Both sides will work toward mutual recognition of 
licensing and certification requirements. 

In architecture, both sides will review the work of pro¬ 
fessional organizations to develop mutually acceptable 
standards and will encourage adoption of necessary 
legal changes to effect mutual recognition by the states 
and provinces. 

In enhanced telecommunications and!computer serv¬ 
ices, the agreement ensures the further development 
of an open and competitive market including access 
to and use of the basic network. 



Bilateral Benefits : The FTA is the first international 
agreement governing trade and investment in services in¬ 
dustries. It provides that future laws and regulations affect- ! 
ing trade and! investment by the service providers (e.g ., in- \ 
surance, enhanced telecommunications and professions) of 
the other country will be nondiscrimmatory. 

Overview: Both the United States and Canada have 
relatively open markets for services. However, in the absence 
of international rules governing services trade, neither side 
has been.constrained from imposing restrictions on services. 

I 

A wide range of industry sectors are covered by the agree- j 
ment including; construction, enhanced telecommunications, I 
insurance, professional services, services relating to mining ; 
and agriculture, wholesale and'retail trade, tourism, manage¬ 
ment services, and other business services. 

FTA Provisions 

— Future U.S! and Canadian government measures such 
as laws, regulations or licensing requirements affect¬ 
ing services trade and investment will be required 1 to 


— There are annexes which clarify the application of the 
services agreement to architects, telecommunications, 
and tourism. 

Note: See separate paper on “Financial Services.” 

14. Standards 

Bilateral Benefits: Both countries will benefit from in¬ 
creased discipline over the use of standards-related measures 
so that they do not hinder trade unnecessarily . Certification 
and testing facilities will receive nondiscriminatory treatment 
in both countries. 

Overview: There are legitimate public policy objectives 
for which technical regulations and standards-related are 
maintained (e.g,, to protect human, animal or plant life or 
health; to preserve the environment; and to protect essential 
security interests). However, standards measures may work 
to inhibit trade. The FTA standards agreement builds on our ) 
mutual obligations under the GATT Standards Code. 
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FT A Provisions 

— At the federal Itevcl, neither party willl use standards 
to create unnecessary obstacles to trade. 

— Obstacles to trade are not created where the 
demonstrable purpose of standards-related measures 
is to protect health and safety, environmental, national 
security and consumer interests. Hbwever, such 
measures must not operate to exclude goods of the 
other country if they meet these objectives. 

— Both countries will assure that testing facilities and 
certification bodies are treated in a nondiscriminatory 
manner. This paves the way for the recognition by 
Canadian authorities of U.S. facilities and bodies. 

— Canada and the United States agree to harmonize 
(make compatible) federal standards-related measures 
to the greatest extent possible, and to promote har¬ 
monization of private standards. 

— We have agreed that processes and production 
methods are included as standards related measures 
subject to the provisions of the agreement. 

— Both countries will recognize each other’s systems for 
accrediting testing labs. 

— Both countries will provide for enhanced transparen¬ 
cy in the regulatory process with additional informa¬ 
tion exchange and a guaranteed 60-day comment 
period: on proposed regulations at all levels. Similar 
provisions will apply for state, provincial, and private 
standards activities at a “best efforts” level. 

15. Binational Panel Dispute Settlement in Antidump¬ 
ing and Countervailing Duty Cases 

Bilateral Benefits: Each country will continue unilateral¬ 
ly to i administer and enforce its countervailing duty and am 
tidumping laws. However, special binational dispute settle¬ 
ment panels wilH review whether final administrative deci* 
sions are appropriate under national laws. 

Overview: National antidumping and countervailing du¬ 
ty laws are designed to address the unfair trade practices of 
injurious dumping and government subsidies to industries. 
This section of the FT A provides for a b manorial mechanism 
to replace review by national courts of certain final antidump¬ 
ing and countervailing duty decisions. Canada believed that 
binational review of unfair trade cases affecting bilateral trade 
was an. essential element of the FT A. 


FTA Provisions 

— Upon request of a government or a private party to 
the case, the panel will review, based on the ad¬ 
ministrative record, final determinations in antidump¬ 
ing and countervailing duty investigations and ad¬ 
ministrative reviews. The panel will apply both the 
law and the standard of judicial review applicable 
under the domestic law of the importing country. 
Under the FTA, panel decisions will be binding. 
Private parties will participate before the panel, just 
as they would now participate in court review. 

The panels will be set up case-by-case, with two per¬ 
sons appointed by each side, usually from a roster of 
experts. The fifth person will be mutually selected: 
At least three of the five members of each panel, in¬ 
cluding the Chairman, will be lawyers. 

— The binational review arrangement will be in place 
for five years, during which time the parties will work 
on improving the mechanisms to deal with subsidies 
and dumping in the FTA. There is an automatic two- 
year extension if no new system has been developed 
at the end of five years. Failure to agree to a new 
regime at the end of seven years would allow either 
party to terminate the Agreement. 

— The binational panel process would apply to final 
determinations made after January 1, 1989 in in¬ 
vestigations or administrative reviews. 

16. Tariffs 

Bilateral Benefits: Ail bilateral tariffs will be eliminated 
in stages by January 1, 1998. The removal of tariffs will in¬ 
crease two-way trade and lower costs to consumers in both 
countries, thereby creating a single continental market of 265 
million people. 

Overview: Approximately 75 percent of bilateral trade, 
currently in excess of UlS. $120 billion, moves free of du¬ 
ty. The remaining 25 percent, however, is subject to tariffs. 
Canadian tariffs average about 9-10 percent or about twice 
the U S. average of 4^5 percent. 

FTA Provisions 

— The results of the tariff negotiation are expressed in 
terms of the new Harmonized System of Tariff 
Nomenclature. 

— All dutiable products were assigned by mutual agree¬ 
ment to one of the following staging categories: 
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immediate, five equal annual cuts (20 percent per 
year); and ten equaliannual cuts (10 percent per year). 

In most instances, staging on a particular product is j| 
the same in. both countries. The stages for various 
commodities were selected in recognition of the fact 
that industries in both countries will require varying \ 
periods of. adjustment to changing competitive 
conditions. 

— Import sensitive industries on both sides of the border 
were generally accorded 10-year staging. These im 
elude plastics, rubber, most wood products, lead, zinc, I 
base metal articles, footwear, textiles and apparel, 
steel, alcoholic beverages, consumer appliances, 
precision instruments, watches, and most agricultural 
and fish products. 

— Immediate duty elimination is scheduled for such prod¬ 
ucts as automatic data processing and related equip¬ 
ment, modfems, motorcycles, whiskey and rum, some 
processed fish; rawhides, skins and l feather, furs, and 
telephones and: telephone handsets. 


have encountered problems in entering theu* personnel to per¬ 
form after-sales and warranty service on commercial or in¬ 
dustrial equipment. This chapter addresses these problems. 

FT A Provisions 

— A list of business persons was established, including 
after-saks service provides, who are eligible to enter 
each country temporarily under simpler border cross¬ 
ing procedures. 

— Facilitated entry for professional business persons to 
cross the border in order to provide their expertise 
or services. 

— Special visa or entry procedures for certain traders 
and investors (those who come to sell or buy, or 
manage investments) to give added certainty of market 
access. In the United States, this is the treaty 
trader/treaty investor visa. 

— No labor certification tests or similar procedures for 
temporary entry of certain intra-company transferees. 


— All other duties will be eliminated within five years. 
Included within this category are paper, furniture, 
printed matter, chemicals, after-market automotive 
parts, precious jewelry, most machines, some musical 
instruments, and petroleum. 

— Products presently enjoying free treatment or tern* 
porary tariff-rate reductions will continue to receive 
such treatment. 

— The agreement also provides for an acceleration clause 
whereby^ tariffs can be staged faster after the im¬ 
plementation of the FT A, when there is bilateral 
agreement. 

17. Temporary Entry for Business Purposes 

Bilateral Benefits: Under the FTA, qualified business 
persons will be able to enter either country temporarily 
through means of a simple and fast process at the border. 
Both countries will benefit from simpler procedures for the 
temporary entry of traders and investors, while maintaining 
necessary protections for indigenous workers. 

Overview: Currently, professional service providers, 
such as architects, management consultants and engineers, 
have difficulties entering either country to do business. Ini 
some cases, immigration procedures are a significant bar¬ 
rier to trade in both goods and services. In addition, exporters 


18. Wine and Distilled Spirits 

Bilateral Benefits: Significant reduction of barriers to 
trade in wine and distilled spirits. 

Overview: Retail sales of alcoholic beverages in Canada 
are conducted almost exclusively through provincial liquor 
boards or marketing agencies. U.S. suppliers of wines and : 
distilled spirits are experiencing great difficulty marketing 
their products in Canada because of discriminatory provin¬ 
cial liquor boards, practices regarding product availability, 
wholesale and retail distribution, and pricing. Under the 
FTA, many of these barriers will be removed for U.S.- 
produced wine and distilled spirits. 

FTA Provisions 

— Tariffs on all alcoholic beverages will be eliminated 
over 10 years. 




! 


i 

1 

t 


— Canada’s discriminatory pricing system: will be 
eliminated immediately for distilled spirits, and it will 1 
be phased out for wine. The phase out will be 25 per¬ 
cent of the discriminatory differential in the first year, 

25 percent in the second year, and 10 percent in each 
of the five following years. 

— Public entities selling these products will be able to 
charge a differential markup on wine and distilled 
spirits which reflects the audited difference in actual J 
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costs of service between imported and domestic 
products. 

— U.S. producers also will gain increased access to the 
distribution and 1 marketing networks in Canada, 
although' certain current discriminatory practices 
relating to distribution outlets in Canada will be 
"grandfathered" (allowed to continue). 

— Canada will eliminate its requirement that imported 
bulk distilled! spirits must be blended with Canadian 


product in order to be bottled in Canada. 

Canada will recognize bourbon whiskey as a distinc¬ 
tive product of the United States, and the United States 
will continue to recognize Canadian whiskey as a 
distinctive product' of Canada. 

Current Canadian regulations concerning beer and 
malt-containing beverages were grandfathered in the 
FT A, but the U.S. reserved its GATT rights regar¬ 
ding these regulations. ■ 
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L ICENSING in its simplest terms occurs 
where a proprietor of rights in a 
trademark, patent or copyright, not 
4 wishing to part completely with his 
intellectual property right by an outright 
transfer of title, authorizes the use of that! 
right, on either an exclusive or non¬ 
exclusive basis. Generally the licensing of a 
trademark, patent or copyright stems from 
a business arrangement between two or 
more enterprises. Such arrangements are 
frequently the product of domestic or 
international trade. 

Licensing arrangements in 
domestic trade can develop where the pro¬ 
prietor is unable, or prefers not, to manu¬ 
facture the goods himself as a result of his 
own limited operations or a high demand. 

| Accordingly, the proprietor authorizes a 
! subsidiary or independent manufacturer to 
produce the goods under licence. Licensing 
in this case can be very profitable for the 
owner ofi the trademark or patent who can 


grant the licence in exchange for a royalty 
fee from the licensee. 

Franchising has also made a sig¬ 
nificant contribution in domestic trade. In 
the case of a contemporary franchise 
arrangement, a trademark or trade name is 
usually licensed by the owner to a licensee, 
who may or may not be independent of the 
franchisor/licensor The licensing of the 
trademark or trade name permits the 
affiliated licensee to produce goods or per¬ 
form services in commercial circles under 
the particular trademark, service mark or 
trade name. 

In international trade, licensing 
arrangements can result from several 
situations. Foreign companies frequently 
wish to use a trademark, patenti or copyright 
with an international reputation in order to 
benefit from that reputation without the 
investment and expense of promoting a new 
trademark, patent or copyright, and even 
the largest'of companies may find it less 


costly to process the goods in a foreign 
country by utilizing local raw materials and 
labour. Therefore, rather than establish 
their own operations abroad, these com¬ 
panies licensee an independent foreign 
company to use their trademark on licensed 
products or services. In addition, foreign 
concerns often wish to benefit from the 
know-how, technical processes and tech¬ 
niques of the domestic company and these 
trade secrets are frequently the subject of a 
licensing arrangement in connection with 
the use of trademarks or patents. 

The Licensing Revolution 


M OST systems of law today pro¬ 
vide that trademarks may be 
licensed with the same free¬ 
dom as. patents. However, 
prior to 1938 many countries considered the 
licensing of trademark rights unlawful. The 
passage of the Trade Marks Act of 1938 in 


Trademark Worid August 198" 
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the United Kingdom marked the start of the 
licensingrevolution by ^-which the United 
Kingdom and gradually other countries that 
follow UK trademark law affirmatively per¬ 
mitted the licensing of trademarks. The 
United States recognized licensing in the 
Lanham Act of 1946; but the law did not 
incorporate any requirement of registered 
user or the registration of licence agree¬ 
ments. Instead, the Lanham Act requires 
that the proprietor of the trademark control 
the nature and quality of the licensee’s 
products (15 USC 1055,1127): Section 1055 
of the Lanham Act provides that “where a 
registered mark or a mark sought to be 
registered is or may be used legitimately by 
the lay companies, such use shah inure to 
the benefit of the registrant or applicant 
... ” and section 1127 defines a "related 
company" as “any person including a 
juristic person who legitimately controls or 
is controlled by a registrant or applicant for 
registration in respect to the nature and 
quality of the goods or service in connection 
with which the mark is used’V Accordingly, 
the Lanham Act permits a trademark pro¬ 
prietor to license his trademark to anyone, 
provided that he retains control over the 
nature and quality of the goods or services 
in connection with the use of the trademark. 

In some Civil Law countries, case 
law recognized the lawfulness of licensing 
even before 1938, while in other countries 
such as France (1857) and Spain (1929) the 
licensing of trademarks was already lawful 
under statute. 


Requirements 

N OWADAYS most countries in the 
world recognize some form of 
trademark and patent licensing 
and many require recordal of 
licence agreements. The jurisprudence in 
connection with trademark and patent 
licensing matters is for the most part divided 
into two categories. The first group, British 
Law Countries, are those countries which: 
follow the development of British trademark 
law and enactment of the “registered user" 
procedure defined in the UK Trade Marks 
Act 1938. India, Israel] Australia, Hbng 
Kong and South .Africa are among the 
British Law Countries which provide for 
registered user entries similar to s.28 of the 
British Trade Marks Act. If two parties are 
financially or otherwise related, there is 
generally no requirement that a trademark 
licence agreement be filed, but a simple 
registered user application 1 can be filed, 
setting forth the terms and conditions of the 
licensing arrangement. 


In the second category. Civil Law 
Countries, the law can vary, widely as to the 
requirement and procedures of recording 
trademark, patent and copyright licence 
agreements. Generally, a certified copy of a 
licence agreement and, in some cases, an 
originally executed agreement, need to be 
submitted, whether or not the parties are 
related. 

Provisions Of The Licence 
Agreement 

O NCE the idea of a licensing 

arrangement is agreed on by the 
parties concerned, a licence 
agreement should be drafted and 
executed by both parties, the licensor and 
licensee. Several elements at the very least 
should be incorporated into any licence 
agreement, including, but not limited to, the 
following: 

• The grant of the licence should indicate 
whether it is to be exclusive or non-exdusfve 
and, if it is exclusive, whether the licence 
also prohibits the proprietor Aicensor from 
marketing the licensed products in the terri¬ 
tory and using the trademark or service 
mark. 

• In the case of an exclusive licence, a pro¬ 
vision as to whether the licensee may manu¬ 
facture or sell competing products should be 
included. While this may be a restrictive 
covenant, it is often permitted if the licensee 
gains an advantage as a result of an exclusive 
licence (see Stephen R Ladas, ‘Problems of 
Licensing Abroad’ (1966) 56 Trademark 
Reporter 492.) 

• Provisions establishing control by the 
trademark or patent proprietor over the 
user, including 

- compliance with the standards and 
specifications furnished or approved by 
the patent or trademark owner; 

- a right of inspection of the licensee’s 
premises, manufacturing processes and 
finished products; and 
- a right to receive samples of the 
licensed products. 

• A provision as to whether a licensee has 
the right to assign the licence or grant a 
sublicence. Generally, the agreement should 
provide that no assignment or further 
licence is permitted ; without the prior 
written approval of the licensor. 

• Provisions regarding termination or 
expiration of the licence, the option of 
renewal, and clauses for which licensor or 
licensee may cancel'the agreement prior to 
expiration of the term. Such clauses may 
provide for termination based on 

- non-compliance with any or specific 
clauses of the agreement; 



- termination with or without prior 
notice; 

- termination in the event of the 
licensee s bankruptcy, insolvency or 
assignment of rights for the benefit of his 
creditors;and 

- termination due to the prevention of 
performance that goes beyond the 
control of the parties force majeurt or 
as a result of governmental action). 

• In the event that royalty fees are included 
in the licence arrangement, provisions 
should be inserted detailing 

- the time and amount of payments; 

- definition of the net sales against 
which the royalties are to be calculated; 

- an undertaking by the licensee to keep 
accurate and complete accounting 
records, as well as permitting the 
licensor the right of inspection. 

• A clause providing feat^fn the case of an 

fee dis- 

cretion of th ejj^ ^pic;>M Satiny litigation 
shall be underrafull control of the licensor. 
However, an option can be included pro¬ 
viding that the action may be brought at the 
sole discretion of the BceraSrJIn the name of 
the licensee. 

• PrcvisionsspedfyiM^cboke<rflaw 
that shall govern fee 



... 

provisions m 
the agreement relate to the degree and 
manner of control by the intellectual 
property owner over the licensee in order to 
insure that the licensee’s products or 
services are similar in nature and quality to 
those manufactured or performed by the 
owner so as not to confuse or mislead the 
public. Accordingly, it is not sufficient 
merely to provide for a right of inspection 
and receipt of samples of the licensed 
products as mentioned above. The trade¬ 
mark owner should consciously maintain an 
active file of inspection and verification of 
the licensee’s products and services. > 
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<Precision Drafting 

P ARTIES should take care that the 
terms andiconditions comprising 
the agreement between them be 
specifically and clearly indicated in 
the agreement. For example, the licensor 
can grant a sole or exclusive licence. The 
i difference is that, under a sole licence, use 
1 of the intellectual property right can only be 
made by the licensor and licensee while, 
under an exclusive licence, the licensee has 
been given an exclusive right to use the 
intellectual property right, exclusive even as 
to the licensor unless expressly providedfor 
otherwise. However, rather than rely on 
general definitions of these concepts and to < 
eradicate any possibility of ambiguity, the 
licensor should state the terms specifically 
in the agreement as to whether or not the 
i licensor is permitted to use the intellectual 
| property right. This issue should not be left 
! open to subsequent interpretation. 

Furthermore, it is essential to 
identify dearly the intellectual property 
right which is the subject of the agreement 
as well as the nature of the goods or services 
that are being licensed. If possible, regis¬ 
tration or application numbers should be 
utilized for identification, and specimens of 
relevant trademarks should be attached to 
the agreement as exhibits. 

| Approval Of Licence Agreements 

Q UITE a substantial number of 
foreign countries will require 
governmental approval of licence 
agreements in order to record the 
agreement at their patent or trademark 
office. This requirement most frequently 
exists where the Licensor is a foreign 
company, the licensee a national company, 
and provisions in the agreement exist 
providing for the remittance of royalties out 
j of the country. Government agencies also 
j examine the agreement for restrictive 
! clauses or provisions that violate their local 
antitrust laws. 

In Mexico (a Civil Law juris¬ 
diction), for example, all technology transfer 
agreements are subject to approval by the 
Department of Technology, Development, 
Patents and Trademarks and they must be 
registered with the National Registry of 
Technology Transfer (NRTT). Until 
recently, 3% of net sales was generally 
considered the maximum royalty on 
domestic sales; now officials will allow 
I higher rates, in some cases as high as 10%, 

: if they feel that the technology contributes, 
to Mexico's specific development goals {see 
Intemational Licen$ing& Trade, Mexico 


June 1984 13 )j In addition, many provisions 
arc prohibited under Article 15 of the 
Mexican l^w on the Control and Regis¬ 
tration of the Transfer of Technology and 
Exploitation of Patents and Trademarks 
(effective February 11,1982). Agreements 
which are unacceptable include clauses 

• involving the transfer of technology 
freely available in Mexico; 

• establishing excessively long terms 
(10 years is considered a maximum); 

• setting a price that is out of proportion 
to the technology soldi 

• permitting the licensor to interfere 
with the management of the licensee; 

• requiring the licensee to keep 
technical information secret at the 
termination or expiration of the 
agreement and 

• requiring the licensee to sell products 
to an exclusive client 

Ift Venezuela (a Civil Law juris¬ 
diction), licence agreements must be 
approved by and registered with the 
Superintendency of Foreign Investments 
(SIEX) in order to be valid. Thereafter, the 
agreement must be recorded at the 
Industrial Property Office in order to 
prevent possible cancellation of the 
licensor's Venezuelan trademark 
registration for non-use, since use by a 
recorded licensee inures to the benefit of the 
licensor. Royalty and fee patterns vary, but a 
rate of 5% net sales can be considered a 
practical maximum. Usually, ,a maximum of 
1% is allowed for a trademark and 4% for a 
patent and technical assistance (see 
International Licensing and Trade, 

Venezuela, March 1986 12). Derision 24 and 
National Decree 746of 1975 list restrictive 
clauses that must be eliminated from 
existing agreements and may not be 
included in new agreements. Specifically, 
Venezuelan law prevents the inclusion of 
any clause that compels the use of specific 
quality controls in order to exploit the 
technology (Decree 746 of 1975, Article I 
(d)); prohibits the manufacture or sale of 
products on the basis of the licensed 
technology after expiration of termination of 
the agreement (Decree 746 of 1975, Article 
1 (a)); compels the licensee to pay local taxes 
on the licensor s royalties and fees ((Decree 
746 of 1975, Article 1 (h»; and reserves for 
the licensor the right to determine the salt 
or resale prices of the licensed products 
used in connection with the trademark 
(Decree 24 of 1974, Article 20(b). 45(c) ), 

As a final example, in India (a 
British law jurisdiction);any agreement that 
involves remittances ofiroyalties and fees 
must be reviewed bv the Reserve Bank and 


the Foreign Investment Board (FIB). Patent 
licence agreements must be recorded at the 
Ihdian Patent Office to be valid; however, 
the recording of a registered user agree¬ 
ment involving trademarks, though optional 
under the law, is recommended in order to 
insure that use by the user inures to the 
benefit of the proprietor. All technology 
transfer agreements involving a foreign 
party are subject' to government approval. 
Clauses generally unacceptable in this 
jurisdiction include those which 

• provide for payment of a minimum 
guaranteed royalty to licensor; 

• require the domestic licensee to 
purchase goods, components or raw 
materials from one source, and' 

• restrict free export to foreign 
countries. 

In addition to careful examination 
of agreements by governmental agencies, 
royalties and fees are subject to close 
scrutiny and the Indian government makes 
every attempt to keep them low. 

• “For patents on food, drugs or 
medicine, under which compulsory 
licences are granted, the Patents Act set 
a legal maximum of 4% of sales as 
royalties. For other items, the general 
rule of thumb used by the government is 
that royalties, technical fees and the rest 
should not constitute more than 7-8% of 
the ex-factory sales”. (International 
Licensing & Thade, India , October 1985 
20 ). 

Registration Of Licences 

R ECORDING licence agreements is 
frequently an essential procedure 
in the licensing of an intellectual 
property right. As already dis¬ 
cussed above, in Mexico, recordal at the 
NRTT is mandatory. Failure to record the 
agreement will render the agreement void 
and unenforceable at law. Several other 
countries such as Peru, Colombia and the 
USSR, like Mexico, have strict rules of 
mandatory registration, while in other 
countries such as the Federal Republic of 
Germany and Switzerland; the recording of 
trademark licences is not possible. 

At the present time, in addition to 
the United Kingdom, the law of most 
British law countries provides for the 
independent recording of a trademark 
licence agreement under the registered user 
procedure. The registered user procedure in 
many of these British law countries permits j| 
a registered user application to be filed 
simultaneously with a trademark application j 
which is based on the proposed use by the I 
user. Countries whose laws are modelled 
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upon Section 29(1 Kb) ofithe UK Trademark 
Act 1938, provisions for simultaneous 
filing of Trademark and Registered User 
applications are as follows: 

TRADEMARK 
ACT SECTION 
No. 

mm 
2Aam 

17(b) 

39(2); 

49(5), (17). (8) 
30(1 Kb) 

31(lKb) 

29(1 Kb) 

180 Kb) 

37(1 Kb) 

310 Kb) 

32(lKb) 

340Kb) . 

19(7Xb) 

260Xb) 

380Kb) 

350Kb) 

35(lKb) 

19(7Xb) 

17(b) 

26(lKb) 
ll(7Xb) 

24(1 Xb) 

240Xb) 

32(lXb) 

240Kb) 

430Kb) 

320Kb) 

240 Kb) 

340Kb) 

34(1 Kb) 


COUNTRY 

AUSTRALIA 

BOPHUTHATSWANA 

BRUNEI 

CANADA 

CYPRUS 

GUYANA 

GHANA 

HONGKONG 

IRELAND 

JAMAICA 

KENYA 

MALAWI 

MALAYA 

MALAYSIA 

NEW ZEALAND 

NIGERIA 

PAPUA NEW GUINEA 

SABAH 

SARAWAK 

SEYCHELLE ISLANDS 

SINGAPORE 

SOUTH AFRICA 

SOUTH WEST AFRICA 

TANGANYIKA 

TRANSKEI 

TRINIDAD & TOBAGO 

UGANDA 

VENDA 

ZAMBIA 

ZIMBABWE 


In addition, should the proprietor 
of the trademark be financially related to 
the user so as to own a controlling interest in 
the company, a trademark licence generally 
need not be submitted in support of the 
registered user application. Instead, in most 
circumstances, a declaration attesting to the 
relationship between the parties will be 
enough to allow the registered user to be 
approved and entered 

While a registered user entry can 
be independently obtained in the countries 
listed above, several British law juris¬ 
dictions, induding Antigua, Belize, British 
Virgin Islands, Falkland Islands, Gibraltar, 
Granada and Montserrat, only permit entry 
of a registered user which has been extended 
from a registered user entry already 
obtained in the United Kingdom. 

The law of many Civil Law 
jurisdictions also provides for the 
independent recording of licence 
agreements. In some Civil Law countries 
such as Japan a trademark licence may be 


recorded against a pending trademark 
application; however, many Civil Law 
countries require a trademark registration 
to be obtained prior to the recording of the 
licence agreement. Submission of an 
original or certified copy of the licence 
agreement is generally required in Civil 
Law countries whether or not the parties 
are financially related. 

In several Civil law and British 
Law countries licensing is recognized and 
recordation is optional but advisable for a 
variety of reasons. In France, for example, a 
licence agreement must be recorded to be 
effective against third parties (Article 21(2) 
of Decree N0.65*621 of July 27,1965). Use 
of a trademark by a recorded licensee 
protects the validity of the trademark from 
attack by a third party based on cancellation 
for non-use. In addition, a trademark licence 
must be recorded against each concerned 
trademark registration. The mere fact that 
a trademark registration is dted in any 
agreement will not be enough to obtain the 
protection against third parties. In Austria, 
Brazil and Sweden, recordation of a trade¬ 
mark licence is advisable to insure that use 
by the licensor inures to the benefit of the 
trademark proprietor, which in most cases is 
the licensor. In many jurisdictions, trade¬ 
mark user requirements exist which man- , 
date that commercial use of a trademark be 
made within a prescribed period to avoid 
exposing the trademark to abandonment or 
cancellation for non-use. Use by a recorded 
licensee in many countries will satisfy the 
user requirement; since the licensee’s use is 
deemed to be that of the proprietor. 


Maintenance Of Licence 
Agreements 

S PECIFIC additional steps may be 

required within many jurisdictions, 
even once recording of the licence 
agreement has been completed at 
the respective governmental authority to 
preserve the registration of the licence. For 
example, in Mexico, annuity payments on 
each trademark, patent and technology 
transfer agreement must be paid each year, 
in order to prevent the registration from 
lapsing: Brazilian trademark practice 
requires that, each time a trademark is 
renewed, the corresponding licence must be 
re-recorded. Ih Turkey, the Certificate of 
Registration must be endorsed withregis- 
tration of the licence each time the trade¬ 
mark is renewed. Accordingly, proper 
record-keeping procedures and practices 
should be instituted^ insure that licence 
registrations remain valid and subsisting: 


In general, foreign patent laws 
require payment of annuities during the life 
of the patent as well as working obligations. 
The requirement that a patented invention 
must be utilized within the country will i 
usually be satisfied by the licensee com¬ 
mencing working of the patent; however, 
certification of such working may be 
required to be submitted to the Patent 
Office, 

Conclusion 

T HE field of licensing is a highly 

useful and lucrative alternative to 
exploiting one’s product, service 
or process oneself within the 
intellectual property field It is an alternative 
which should be given serious consideration 
by practitioners, intellectual property right 
owners and individuataLcnmpanies or carp- 
oratw^Se^ing^^^topnegm^crts 
based cm 

tatiocs of partig^trademarks,Trade 
names, patents or copyrights. Aside from 
making good commercial sense to the 
proprietor of the intellectual property right 
as evidenced by significant royalty fees, 
licensing ran substantiate improve the 
commercial 



derived from licensing, consideration should 
be given to the legal requirements, as 
outlined above, in order properly and com¬ 
pletely to protect an intellectual property 
right □ 
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PRIMARY INDUSTRY GROUPS 


Philip Morris is a member of many industry groups which play an important 
role in government affairs and in representing or serving the company’s interests 
in other ways as well. The following is a brief overview of some of the major 
industry groups of which the company is a member. 

THE TOBACCO INSTITUTE is a nonprofit, noncommercial organization! 
founded in 1958. Its members are thirteen companies that manufacture cigarettes 
and other tobacco products in the United States. The aim of the Institute is to 
increase awareness of the historic role of tobacco and its place in the national 
economy and to foster public understanding of issues relating to tobacco, including 
taxation, environmental tobacco smoke and its role in indoor air quality, advertising, 
and restrictions on where and how tobacco products are sold. The Institute is a 
communicator of information and viewpoints on these and other matters to the 
public, the news media, and government at local, state, and national levels. 

Policy direction is given to The Institute by a board of directors consisting 
of executives of its member companies. Its activities are principally conducted in 
its Washington, DC office by a professional staff whose members have backgrounds 
ini government, journalism, law, education, agriculture, business, economics, and 
other fields. There are regional offices in major cities. The Institute has no role 
ini competitive activities of the tobacco industry such as purchasing, manufacturing, 
pricing, promoting or marketing tobacco or tobacco products. Also beyond the 
scope of The Institute’s activity is the tobacco industry’s support of independent 
scientific research, provided principally through the Council' for Tobacco 
Research-USA, the Center for Indoor Air Research, and direct corporate grants. 

The Institute has cooperated wdth the National Association of State of Boards 
of Education to provide parental guidebooks to improve communication between 
parents and their children. "Helping Youth Decide” and "Helping Youth Say No” 
suggest means for parents to help youngsters develop decision-making skills needed 
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to deal wisely with everyday choices and with lifestyle decisions, such as smoking. 
The Institute is also a leading supporter of programs in accidental fire prevention, 
providing materials, funding education,, and supporting prevention activities of 
volunteer and professional fire fighters and safety groups throughout the country. 

For businesses and other organizations dealing with issues related to smoking 
in the workplace, The Institute provides materials and expert advice on developing 
policies that help employers accommodate smokers and nonsmokers alike, without 
resorting to unfair or discriminatory restrictions or smoking bans. The Institute 
alfco has brochures, booklets and videos available on subjects such as the contribution 
of tobacco to the national economy, the history and culture of the golden leaf in 
the nation and in 18 states in which it is grown and various aspects of smoking 
issues, including taxation, advertising and public smoking. 

The Institute provides speakers on tobacco-related subjects for civic and 
service clubs, business and professional groups, college postgraduate audiences and 
TV and radio appearances. Generally, the age of the audience is the only restriction 
oni where speakers will schedule appearances, in line with the industry’s long standing 
policy that smoking is not for the young, but a custom of free choice for informed, 
mature persons. 

THE TOBACCO MANUFACTURERS ASSOCIATION (TMA) was founded 
in 1915 to "foster and promote. . .the welfare of the tobacco industry." The TMA 
is a non-profit, broad-based trade association:dedicated to the effective management 
and dissemination of objective information on the tobacco industry. Members of 
the TMA include tobacco products manufacturers, industry suppliers, financial 
institutions, leaf importers and exporters, distributors, retailers, brokers, and: 
management consultants in the U.S. and 1 overseas. 

A major service which the TMA provides its members is economic data 
contained in the following TMA publications: Cigarettes & Cigars Barometer ; 
Smoking Tobacco , Chewing Tobacco and Snuff Barometer ; Tobacco Trade 
Barometer-Exports & Imports; and Leaf. The TMA also issues reports which put 
economic data in the context of legislative and regulatory proposals. Further, the 
TMA maintains an extensive computer database for its members’ exclusive use. 
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The TMA plays an important'role in tracking legislative and regulatory issues 
such as those related to tobacco taxes, smoking restrictions, leaf marketing, packaging 
and labeling, advertising, sales below cost, international trade, and'Tobacco Support 
programoperations. Finally, the TMA library is the oldest, largest and most! accessible 
tobacco library of its kind. TMA’s trademark database holds c/er 200,000 brand: 
names and marks and contains the most recent and the oldest trademarks on tobacco 
products and tobacco sundries. 


* 


* * 


THE GROCERY MANUFACTURERS OF AMERICA (GMA) is a trade 
association of the manufacturers and processors of food and nonfood products which 
are sold primarily in retail grocery stores throughout: the United States. Member 
companies employ over 2.3 million people and have total annual sales of nearly $280 
billion. GMA’s mission is to address for member companies those governmental 
and trade issues for which. GMA group action is desirable. 

The membership of GMA believes that the interests of the consuming public 
are best served through the maintenance and strengthening of a competitive mar¬ 
ketplace characterized by maximum freedom of choice for consumers, appropriate 
regulation for the assurance of consumer health and safety, and fair returns for 
manufacturers and processors. 

THE FOOD MARKETING INSTITUTE (FMI) was founded in 1977 and 
currently has approximately 1600 members from the grocery, retail, and wholesale 
segments of the industry. On behalf of its members, FMI maintains a liaison with 
government and consumers and conducts approximately 75 educational conferences 
and seminars per year. FMI also maintains a reference library; conducts research 
programs, and compiles statistics. Further, FMI issues a variety of newsletters, 
guidebooks, training aids, and other publications. 

THE AMERICAN MEAT INSTITUTE (AMI) is the national trade association 
serving the meat packing and processing industry. Its primary purpose is to create 
a regulatory, legislative, and! consumer environment in which the meat packing and 
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processing industry can operate efficiently and profitably. To this end; AMU is 
headquartered in> Washington where it acts on behalf of the meat industry’s interests, 
provides a variety of educational programs for its members, promotes research for 
improved industry technology and represents the industry and its products to the 
public. 

THE NATIONAL FOOD PROCESSORS ASSOCIATION (NFPA) is a 
scientifically oriented trade association which represents over 600 food processing 
and packaging companies and suppliers to the food industry. NFPA’s primary 
mission is to help the food: industry assure a safe, high quality food supply. NFPA’s 
extensive food research laboratories in Washington, D.C., Dublin, California and 
Seattle, Washington are the foundation for virtually all the Association’s activities. 
NFPA’s technical staff of chemists, microbiologists, nutritionists, and processing 
and packaging experts work toward developing new processing and packaging 
techniques while continually refining existing practices. 

THE AMERICAN FROZEN FOOD INSTITUTE (AFFI) offers a variety of 
services to the frozen food industry. Headquartered in Washington, D.C., AFFI 
maintains a strong federal government relations program and a reporting service 
which alerts members to legislative and regulatory developments at the state levell 
Other AFFI programs include technical research; public and' trade regulations; 
distribution; publication of statistical^ business and operations manuals; an annual 
convention; and various meetings and educational seminars. 

THE NATIONAL COFFEE ASSOCIATION OF U.S.A., INC. (NCA) was 
foundedTn 1911. Today its over 200 member firms handle approximately 90% of 
all the coffee imported and roasted in the United States. The goals of the NCA 
are to: (1 )> promote sound business relations and mutual understanding among 
members of the coffee industry; (2) promote coffee consumption; (3) collect and 
publish information on the coffee industry; (4) work with other trade groups and 
governmental agencies here and abroad in matters relating to the industry; and (5): 
to provide member services which may lawfully help to increase the efficiency and 
general welfare of the coffee industry. 
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♦ * * 

THE BEER INSTITUTE is the national trade association for the American 
brewing industry. Formed in 1986, the Institute’s members include national, regional^ 
and local brewers aad suppliers of brewing goods, services, and agricultural products. 
Based in Washington, DC, the Institute works closely with Congress and federal 
agencies on a wide spectrum of legislative and regulatory matters. The Institute 
coordinates member efforts on major political and social issues around the country, 
including taxes* trade, the environment, and farm policy. 

The Institute also works with state and local regulators and legislators to draft 
local policy on issues ranging from liability insurance to sales taxes. In communities 
nationwide. Institute-supported safety and moderation campaigns are implemented 
in conjunctioni with individual brewer efforts. This partnership is closely linked 
with civic and charitable group programs to fight alcohol abuse and to promote 
safety and moderation. 

From tax policy to public safety, the Institute speaks on behalf of America’s 
80 million beer drinkers. Together with its member companies, it seeks to preserve 
the American brewing industry’s reputation for the highest levels of product quality 
and civic leadership. 
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LEGISLATIVE HIGHLIGHTS 


Seti forth below is a brief overview of federal legislative issues of particular 
concern to the tobacco, food, and brewing industries. 

Tobacco Industry 

Excise Taxes Proposals to increase the cigarette excise tax will be a topic in 
every forum in which the budget deficit is discussed. In addition, rifle shot attempts 
to use the tax to pay for a range of specific projects, such as health care and low-cost 
housing, have become commonplace. 

Advertising Hearings on serious proposals to prohibit or further limit the 
advertising and promotion of tobacco products can be expected in' one or more 
Energy and Commerce Committee subcommittees in the House. Parallel efforts to 
remove the business tax deduction for advertising and promotion costs will be before 
the House Ways and Means and Senate Finance Committees. 

Labeling The 1988 Surgeon General’s Report on Smoking and Health focused 
oni the issue of addiction. Legislation to require an addiction warning label on 
cigarette packages and advertising's certain'to be introduced in Congress this year. 
Introduction of such legislation is also likely to raise the question of repealing the 
current preemption provisions contained! in the Cigarette Labeling and Advertising 
Act. 

Airline Smoking The sponsor of the smoking ban on two-hour domestic 
flights has announced his intention to use the appropriations process to extend this 
ban to all domestic flights in 1989, even though the two-year trial period on the 
two>*hour bam will not expire until 1990. 
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Military Sales Measures to raise cigarette prices in military sales facilities, 
or to remove them from commissaries altogether, will be offered!, particularly in 
the Senate. These efforts ignore the fact that lower prices for all products in exchanges 
and commissaries are considered part of the military benefits package. 

Fire-Safe Cigarettes An inter-agency committee, created by Congress, has 
concluded that it may be possible to manufacture cigarettes which are less likely to 
set'fires and has recommended additional study to establish, for example, a "validated 
test method". The tobacco industry supports legislation introduced last year which 
would implement these recommendations. Other legislation may be introduced 
which would ignore the committee’s recommendations and proceed directly to' 
implementation of a standard. 


Food Industry 


Food Labeling Reform A number of important federal and state proposals 
relate to food labeling requirements. Taken together, these proposals raise the issue 
of whether there should be a broad requirement of national uniformity in food 
labeling. Increased state regulation of products that are advertised and marketed 
on a national basis and aggressive enforcement activities by state attorneys general 
have encouraged the company to participate in a variety of efforts to obtain' pre¬ 
emption of state regulations through federal legislation, federal! regulation, and 
litigation: 

Specific labeling issues worthy of note include the following: 


Proposals to require nutrition labeling for all foods 
when (a) a health claim is made; or (b) the product 
is fortified; or (c) when the product exceeds specified 
fat and: caloric density "triggers." The alternative to 
these types of proposals is a continuation of the present 
voluntary standards; 

Proposals to require labeling of both cholesterol and 
fatty acid content of foods about which a claim is 
made. These proposals require a determination of what 
specific fat/cholesterol content should "trigger" such 
labeling; and 
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Proposals to require additional! country of origin 
labeling for many food products, including meat. 

These requirements could apply even to products 
which are subject to substantial domestic processing 
and transformation. Compliance with country of 
origin labeling regulations would be costly and would 
reduce flexibility in product formulation. 

" Revenue Enhancers" There is a possibility that increased fees could be 
charged to processors to cover such items as federal meat and poultry inspections; 
and ’Value" of port use by goods which are imported or exported^ 

Temporary Emergency Food Assistance Program In recent years, the federal 
government has disposed of excess cheese by giveaways. These programs are likely 
to reduce cheese sales. 

Farm Legislation (Dairy Price-Supports) Congress will begin consideration 
of new farm legislation'in 1989 because current legislation will expire in 1990, In 
general, the company has an interest in assured sources of dairy supplies, lower 
dairy prices, and reduced dairy, stockpiles. At times, however, it is difficult to 
reconcile these conflicting goals. 

Farm Legislation (Milk Marketing Orders) In essence, these regulations raise 
the price of raw materials purchased by the company. Nevertheless, the company 
does not believe that it would be in its best interest to oppose milk marketing orders 
generally and the company often participates in the regulatory proceedings that 
produce these regulations. 

Farm Legislation (Sugar Pr ice Supports) Efforts to reduce sugar price supports 
anddncrease foreign producer quotas would lead to lower sugar prices. These efforts 
include opposition to higher loan rates to producers. 

Tamper Resistant Packaging An important consideration in the food industry 
is the use of tamper resistant packaging. Proposals are made from time to time to 
regulate this packaging feature. In addition, product liability doctrines may constitute 
a form of indirect regulation. The company generally believes that tamper resistant 
packaging should not be dictated by regulation but should instead be determined 
by competitive forces. 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 
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Brewing Industry 


Taxation A number of proposals to increase the federal excise tax on alcohol 

beverages will be considered in 1989. Among those proposals are: 

A straight increase across the board; 

Equalizing the excise tax rate on beer and wine to 
that on distilled spirits; 

Adjusting the excise tax rate to reflect changes in the 
Consumer Price Index; and 

Increasing the excise tax while earmarking the rev-- 
enues to fund the Omnibus Drug Bill. 

Advertising/Marketing Restrictions Federal legislation now requires warning 
labels on alcohol beverage containers. It appears that the next step -- restrictions 
on alcohol beverage advertising -- will soon be considered. As a result of the 
Surgeon GeneraPs Workshop on Drunk Driving, a number of the recommendations: 
on advertising restrictions which the Workshop proposed'will probably be introduced 
as legislation. The recommendations include elimination of alcohol beverage 
advertising, elimination of tax deductions on alcohol beverage advertising, and a 
requirement that the warning label now required on containers also appear on all 
alcohol advertising. 


Source: https://www.industrydocuments.ucsf.e u/docs/ylclOOOO 
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Monday. December 26. 1988—January 2* 19W 


Tobacco Litigation: Cipollone and Its Progeny 


By Asdrtw Blim 


SIX MONTHS after the first product 
liability verdict against a tobacco com¬ 
pany, the number of actual' cases on 
file seems to favor the industry. But 
plaintiffs* attorneys insist there are 
more on the horizon and they will 
eventually win the multimllllon-doUar 
David and Goliath battle. 

Was the $400,000 verdict Ih the Cipol¬ 
lone case truly a milestone plaintiffs 
victory? Or was it a tobacco win and a 
signal that suing tobacco companies 
doesn’t pay? (NLJ, June 27.) 

The case is currently under appeal 
in the 3d U.S. Circuit Court of Appeals 
by the one losing defendant, Liggett 
Group Inc., and there are signs the 
plaintiffs widower. Antonio Cipollone, 
is tiring of the litigation. Cipollone v. 
Liggett Group /nc., S3-2864 (D. N.J.). 

The defense said the message is 

clearly that the suits are too costly and 
time-consuming for plaintiffs to pur¬ 
sue. But when It comes to actual num¬ 
bers. plaintiffs* attorneys differ on 
whether the June 13 verdict is opening 
litigation “floodgates/* 

Some lawyers admit It may be the 
mid-1990s before the verdict Is really 
in and agree with industry statistics of 
83 pending suits as of Dec. 14 versus 
131 in May 1987. But others, like Paul 
M. Monzlone of San Francisco’s Law 
Offices of Melvin M. Belli Sr., said 
there are between 1.000 and 1,300 actual 
or potential cases around the country. 

Spokesmen for Philip Morris, which 
is named In 38 of the pending cases, 
called the l.OOO-to-l.SOO figure “prepos¬ 
terous” because there have only been 
300 cases total filed in 30 years of to¬ 
bacco litigation. 

Mr. Monzlone said he obtained his 
estimate after conferring with col¬ 
leagues, but could not specify the fil¬ 
ings since the Cipollone verdict “The 


tobacco Industry may not be complete¬ 
ly aware of some [of the cases),’* said 
Mr. Monzlone. “We have been deluged 
by potential cases since Cipollone:' 

But the industry sticks to its records, 
maintaining that since the verdict. 16 
cases were dismissed or dropped and 
only two new cases were filed. 

“It reflects what we said that despite 
the fact that there was a verdict for the 
plaintiffs, clearly It was a victory for 
the tobacco industry,” said Robert 
Northlp of Kansas City, Mo.'i Shook, 
Hardy It Bacon, whose flfra represents 
Philip Morris and Lorillard Inc. 

Mr. Northlp, whose clients were not 
found liable for the Injury to Ms. Cipol¬ 
lone, said a key to the industry view is 
that the jury failed to find fraud and 
misrepresentation as the plaintiffs — 
who Introduced reams of company 
documents — had alleged. The Jury 
found Ms. Cipollone 80 percent respon¬ 
sible for her actions but said Liggett 
was partially liable. 

“It looks to me as though the events 
since the case justify our point of 
view,” he said, adding if plaintiffs’ pre¬ 
dictions were true, “you would have 
seen a lot more cases." 

Richard A. Daynard. chairman of 
the Boston-based Tobacco Products Li¬ 
ability Project, compared the current 
litigation to a barbecue with coals sim¬ 
mering. "Eventually it will catch fire." 

“Maybe I was naive to think it would 
have happened sooner," he said. “But 
we’re close," he said, citing Cipollone 
and a 1988 mistrial In a Mississippi 
case. Barton v. The American Tobacco 
Co., 9030 (Cir. CL, Holmes Cty.). 

Cynthia Walters, who tried the plain¬ 
tiffs case with co-counsel Marc Z. 
Edell and Alan Darnell, said they nev¬ 
er predicted a floodgate and are opti¬ 
mistic more wins will come, partially 
through use of Cipollone documents. 

"Cases will continue to be filed in a 
slow arduous process until we have a 
record of people winning/* said Ms. 
Walters of Short Hills, N.J.’s Budd 
Larner Gross Piclllo Rosenbaum 
Greenberg k Sade P.C. 

Perhaps one overlooked point, she 
Indicated, is that the Cipollone docu¬ 
ments were only those of three defen¬ 
dants and there are not yet any public 
documents from RJ. Reynolds Tobac¬ 
co Co and Brown k Williamson Tobac¬ 
co Corp. 


“We are in discovery against both 
and have some documents but they are 
not public due to confidentiality or¬ 
ders.” Ms. Waiters said. In New Jersey, 
the industry continues dragging cases 
out and is “putting off the Inevitable" 
because whether plaintiffs win or lose, 
those companies' documents become 
public, she said. 

Mr. Daynard, in a recent TPLP 
newsletter, observed that the current 
wave of tobacco conglomerate finan¬ 
cial activity — the Philip Morru-Kraft 
Inc, merger and RJR Nabisco’s lever¬ 
aged buyout — comes during a litiga¬ 
tion lull. 

R.J. Reynolds is a co-defendant In a 
pending case with the Cipollone defen¬ 
dants, which Ms. Walters said is “in 
good shape/* Shook Hardy's Mr. 
Northlp said it is stayed pending deter¬ 
mination of issues in the Cipollone ap¬ 
peal. Hainan v. Liggett Group Inc „ 84- 
678 (D. N.J.). 

Ms. Waiters hopes to win the appeal 
and avoid a retrial. “Mr. Cipollone is 
not thrilled about the idea of trying the 
case because he sat through 4H months 
of trial;" she said. "It was a difficult 
experience for him. That does not 
mean he won’t do it/* 

For her work on the case, Ms. Wai¬ 
ters and co-counsel shared an award 
for trial lawyer of the year last sum¬ 
mer from the Trial Lawyers for Public 
Justice, a Washington, D.C„ public in¬ 
terest law firm. 

In the aftermath of the case's public¬ 
ity. TLPJ Executive Director Arthur 
H. Bryant said tobacco cases are going 
well, with several moving to trial- He 
added that Cipollone documents likely 
will help eikewhere and the Minnesota 
Supreme Court could soon rule on pre¬ 
emptible Forster Vi RJ. Reynolds To¬ 
bacco Co^ Cl-87-2170. 

The industry claim that cases are 
not worth plaintm*’ efforts, said Mr. 
Bryant, amounts to “trying to scare 
lawyers out of taking these cases 
.. . when they know full well there are 
cases that are slowly coming along 
that are likely to prove the opposite." 

That view was not shared by product 
liability expert Victor E. Schwartz of 
Washington, D.C.’s Crowell fc Mooring, 
who secs a gradual end to litigation 
and a possible reversal in Cipollone 

“Cuurts and jurors are saying re 
nut guing to make an award simpiy 
because there is a rich defendant.’ “ he 
said. “This means five years from now 
we will look back ana see this as just a 
blip on the product liability horizon-” 
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Product liability movement may 
really be weaker after Cipollcne 

By Roy A. Burry 


The extremely strong industry 
fundamentals providing tobacco 
companies with strong profit 
comparisons have become in¬ 
creasingly visible throughout the 
1987-88 period. These include: 

• extremely favorable rates of 
price improvement, widening 
domestic profit margins: 

• growing worldwide ciga¬ 
rette demand^ in combination 
with excellent market share ex¬ 
pansion throughout the world: 

• accelerating excess tobacco 
cash flow resulting from rising 
domestic profitability and decline 
ing capital expenditures support¬ 
ing^ cigarette manufacturing 
facilities: and 

• a large portion of total earn¬ 
ings generated' by domestic 
operations, in turn permitting 
major benefits from lower 
1987-88 tax rates. 

Profit progress acceleration 
stemming from the above fact¬ 
ors is permitting major invest¬ 
ment in both non-U.S. tobacco 
and non-tobacco 1 businesses. In' 
addition, worldwide consumption 
and the market shares of certain' 
companies may benefit signifi¬ 
cantly from a new cigarette pro¬ 
duct to be introduced before the 
end of 1988. 

Rather than attempting to 
predict the outcomes of in¬ 
dividual suits based upon hard-to- 
assess trial events, we have pro¬ 
vided an overall framework for 
analysis of the tobacco litigation 
issue. 

The conclusion derived! from 


this analytical framework is that 
the long-term impact upon the 
earnings performance and finan¬ 
cial condition of the industry will 
be negligible, and to date no 
court decision, falls outside this 
logic. 

The three principal elements of 
this argument. discussed!in detail 
in the February 22 issue, are 
briefly summarized below. 

I. The plaintiff s difficulty in 
winning. The following'indicate 
that tobacco companies will ex¬ 
perience very few. if any. serious 
losses throughout the ongoing 
period of litigation. 

1'. Unlimited resources permit 
the industry to assemble top 
legal counsel, with vast tobacco 
liability experience. The plain¬ 
tiffs counsel, however, typically 
has not had the benefit of prior 
experience and invariably is 
working! under uncertain condi¬ 
tions permitting payment of 
sizable fees only in the event of 
substantial 1 awards. 

In addition tO' this ''uneven¬ 
ness' - of legal representation, 
other factors tip the legal scale 
in the defendants favor. First, 
the adequacy of the warning 
labeilrequired by Congress begin¬ 
ning in 1966 has been tested at 
the appellate level of the Federal 
court system and has been con¬ 
sistently ruled preemptive and 
therefore adequate. Second, it is 

Roy A. Burry is a vipe president at Kid’ 
der Peabody <5 Co. andits tobacco inr 
dustry analyst. 


extremely difficult to prove a 
causal relationship medically be¬ 
tween cigarette smoking and 
those maladies most often asso¬ 
ciated with tobacco usage. Third, 
the "freedom of choice" and 
"burden of responsibility" 
arguments used by defense 
attorneys have proven to be 
persuasive. 

II. Thu first adverse decision. 

Whether the recent decision in 
the New Jersey Cipoilone case 
represents a victory for the plain- *888* 
tiff or defendants is debatable. 

However, the following factors 
indicate that investor fears of 
financial!disaster stemming from 
the industry's first adverse deci¬ 
sion 1 are unwarranted. 

• Decisions in jury trials do 
not alter product liability juris¬ 
prudence: Although a successful 
plaintiff argument may indeed 
draw duplications from other at¬ 
torneys. common law is not 
changed through jury trial. 

• Glass action 1 suits against 
the tobacco' industry are not 
possible given the lack of com¬ 
monality and! uniqueness associ¬ 
ated with those maladies typic¬ 
ally associated with cigarette 
smoking. Thus, each plaintiff 
must continue to' file suit indi¬ 
vidually under the same product 
liability law in existence for many 
years. 

• In every case to date, the 
defendant(s) has been held free 
of punitive damages, without 
whichithe magnitude of any set¬ 
tlement would remain insignia- 
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cant. 

• A growing number of states 
are passing legislation designed 
to limit massive jury awards in 
product liability cases. Because of 
the highi court cost associated 
with the filing of usually fruitless 
suits against tobacco companies, 
these statutes virtually eliminate 
the possibility of similar suits. 

III. Price flexibility. Even 
assuming virtually impossible 
worst case scenarios concerning'- 
both the number of product lia¬ 
bility suits lost by the industry 
and the magnitude of awards 
presented, relatively small 
cigarette price increases would 
offset the entire cost to the in¬ 
dustry. Almost any cost associ¬ 
ated' withi product liability llti- 
• gation. no matter how draconian, 
could be easily offset in view of 
the revenue magnitude and price 
flexibility of the tobacco 
industry. 

What happened in the 
Cipoiione case? 

For the first time ever, a jury 
awarded relief to a plaintiff seek¬ 
ing damage from idgarette smok¬ 
ing., On the basis tnat Uggett's 
pre-l 986 advertising created an 
expressed warranty contract 
between It and' the consumer 
tnat cigarette smoking was not 
a potential health hazard, the 
company was ruled in violation of 
this contract. 

The jury also ruled that (1) 
cigarette smoking was a "pro¬ 
ximate" cause of the plaintiff's 
death and (2): prior to the 1966 
imposition of cigarette warning 
labels, the company should have 
wanned of the potential health 
hazards of cigarette smoking. 
However, no award was made on 
this basis because the consumer 
was ruled to have been mostly 
responsible for her own actions. 

The charges of conspiracy and 
fraud were rejected by the jury. 

Ample opportunity exists for 
both sides of this case to claim at 
least a partial victory. 
Conspiracy and fraud denied. 

. Massive documents researched 
extensively by the plaintiff's at¬ 
torneys proved fruitless in estab¬ 
lishing'conspiracy and/or fraud 
on the part of the cigarette pro¬ 
ducers. Examined at great cost. 


these documents failed to estab¬ 
lish the plaintiff’s contention 
that the industry was aware of 
healthi hazards associated with 
cigarette smokingand conspired 
to withhold information and/or 
mislead the public in this regard. 
Thus, future plaintiffs, and more 
important, them attorneys, are 
discouraged from, projecting 
damages significantly greater 
than relatively small "sympathy" 
awards based principally upon or¬ 
dinary'damages. Rejection of the 
plaintiffs argument in this 
regard reinforce our contention^ 
concerning the extreme diffi¬ 
culty of future plaintiffs to 
achieve the potentially larger 
punitive damages. 

Small damages. The attorneys' 
share of the small $400,000 
awarded the plaintiff falls far 
short of break-even level. Total 
plaintiff costs to date are believ¬ 
ed to have been $2-to-$3 million, 
and expenses during the appeal 
process have yet to be incurred. 
Even if substantially lower costs 
are experienced by future plain¬ 
tiff law firms operating on con¬ 
tingency. any revenue received, 
as indicated by the award in the 
Cipoiione case may not offset 
costs. Virtually all suits filed 
against tobacco companies are in¬ 
itiated by legal firms hoping to 
obtain a portion (Usually one- 
third) of a massive award. This 
case, therefore, could discourage 
the initiation of major future in¬ 
vestments of this nature by the 
legal profession. 

Potential reversal on appeal. 
Violation! of express warranty, 
the only basis upon which the 
jury awarded damages, is not a 
unique argument and has been 
rejected by the court in all prior 
cases. This tends to support the 
industry's contention that the 
jury in the Cipoiione case was 
"erroneously" charged by a 
"hostile" judge with regard to ex¬ 
pressed warranty contract law. 
and therefore Liggett has a high 
probability of reversal of the ded- 
sioniupon appeal! If the company 
prevails in this regard, such a 
reversal would virtually close the 
door on future arguments of vio¬ 
lation of expressed warranty. 

Liggett s appeal will be filed 


during the 30-day period follow¬ 
ing the June 27. 1988: hearing of 
final motions by Judge Sarokin, 
with the earliest possible date for 
decision at the appeal level being 
around year end. The primary 
basis for this appeal is likely to 
be JUdge Sarokin s failure to in¬ 
struct the jury that Rose Cipoi¬ 
ione must have relied on the 
pre-1986 Liggett advertising as 
required under express warranty 
jurisprudence. This appeal to the 
third circuit in Philadelphia will 
be one of the most closely watch¬ 
ed tobacco actions to date. 

What might the industry have 
lost? 

Under pressure from adverse 
decisions to the plantiff and 
increasingly restrictive state 
taws, the number of active suits 
pending against tobacco com¬ 
panies has declined significantly 
in recent months, reaching about 
100 before the Cipoiione decision^ 
Its limited magnitude notwith¬ 
standing. the damages awarded 
the plaintiff in the Cipoiione case 
represent the first payment ever 
made by a cigarette producer. It 
Is uncertain at this time whether 
this highly publicized decision will 
result in a reversal of the down¬ 
ward movement in filings. This 
number is closely tracked by in¬ 
dustry sources and must be wat¬ 
ched carefully in coming months. 

The Cipoiione case indeed did 
represent a unique decision with' 
regard to the following two 
factors. 

1. A jury for the first time 
found that cigarette smoking wa 
a "proximate cause" of the plain¬ 
tiff s illness. 

2. The jury ruled that the 
defendant should have warned 
the plaintiff of potential health 
hazards associated with 
cigarette smoking prior to the 
1966 imposition of warning 
labels. 

If juries in: the many states 
which operate under different 
product liability laws than New 
Jersey can be convinced of both 
these facts, small awards might 
be possible even if the plaintiff 
was found to be mostly respon¬ 
sible for his or her cigarette 
smoking and health problems. 

Violation of expressed warran¬ 


ty remains a key part of product 
liability law. The decision by the 
jury tO' award 1 damages based 
upon this contract violation could 
encourage similar arguments by 
plaintiffs' attorneys ini the 
future. This possibility, of course, 
hinges, to a large extent, uoon 
the authenticity of the defent 
dant's contention that Judge 
Sarokinis charge of the Cipoiione 
jury both differs from past 
charges and was erroneous. 

The jury in the Cirton versus ., 
American Tobacco case was* 
decided on the basis that the 
defendant's failure to warn prior 
to 1966 did not contribute to the 
plaintiffs health problems, and 
it ruled entirely against the plaint 
tiff. Earlier, the judge had rult 
ed that the express warranty 
argument was not valid and * 
prevented its use by the plaintiff. 

Our conclusion. Ih each tobac¬ 
co liability suit that reaches the 
trial stage, the plaintiff’s 
arguments and the outcome may 
differ at least partially from, 
preceding cases. Nothing in me 
Cipoiione decision, however, falls 
outside our analytical framework 
established some time ago and 
already summarized' in' this 
report. Our evaluation of both' 
the nature of this decision and 
possible results on appeal' (and 
the Cirton case)'indicate a fur¬ 
ther ebbing of the product liabili¬ 
ty issue. There is little or nothing: 
in recent case results indicating 
a significant long-term risk to the 
financial position or performance 
of the tobacco industry: In .fact, 
just the opposite is true. 

This conclusion notwithstand¬ 
ing] there is little in the Cipoiione 
decision offering investors tne 
immediate possibility of a major 
surge in stock valuations from 
current depressed levels. Some 
gradual upward revaluation 
seems possible as aiways- 
negative media attention be¬ 
comes less intense., and stock 
prices should be buoyed by an¬ 
ticipated and realized' strong 
profit and dividend progress. 
Nevertheless, the tobacco group 
will remain! volatile in price and 
responsive to highly publicized 
events which have as a common 
source the nature of the product. 
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Surprise Tobacco Data: 
Suits Fall 


The Flood Expected 
After Jersey Verdict 
Doesn’t Materialize 


By WILLIAM GLABERSON 


Three months after the first jury 
verdict ever against a tobacco com¬ 
pany for a smoker’s death, the flood 
of; lawsuits that aniismoking advcn 
cates predicted 1 would threaten the 
cigarette industry's future has not 
materialized! new statistics show. 

The surprising new data are the 
strongest evidence to date that the to¬ 
bacco industry's strategy of wearing 
down and outlasting us opponents 
with an aggressive, expensive de¬ 
fense may be working. 

Since June 13. when a Nfew. Jersey 
jury won national attention'with its 
award of $400,000 to Antonio Cipol- 
lone. the widower of Rose Cipoilone, 
who had been a cigarette smoker, 
lawyers have filed only one new sun 
against a tobacco company and have 
withdrawn 11 others. Of those 
dropped. no settlements were 
reached. The number of pending suits 
is now 35. down from 152 ini March 
1987; when the wave of tobacco cases 
reached its zenith, according to data 
compiled by the industry's commit¬ 
tee of lawyers in response to a re¬ 
quest bv The New York Times. 
Aniismoking advocates do not quar¬ 
rel with the statistics. 

Successes in Other Cases 

People on both sifles of the contrcK 


versy say the number of aniismoking 
suits has declined because of a string 
of tobacco industry successes mother 
cases. 

Lawyers for smokers and their sur¬ 
vivors may also be discouraged, legal 
experts, say. because the Cipoilone 
verdict was not as clear a success as 
the antismoking forces had hoped. 
The jury gave what lawyers said was* 
a relatively modest award to.Antonio 
Cipoilone. but it g^ve nothing to the 
estate of his wife, who the jury said 
was 80 percent responsible for her 
death by continuing to smoke after 
concerns about tobacco and health 
had become widespread. The case is 
believed to have cost Mr. Cipoilone s 
lawyers at least $500,000 to prepare. 

‘The plaintiffs' bar has begun to 
recognize the hurdles in these cases, 
including the issue of the personal re¬ 
sponsibility' of the smokers them¬ 
selves," said Marshall S, Shapo. an 
expert on product-liability law at 
Northwestern University 

Oni Wall 1 Street, some analysts are 
saying that investor concerns about 
the potential impact of the liability, 
cases on the financial health of the to¬ 
bacco companies are beginning to 
ease. As evidence, they note thanihe 
stock prices o/i thfc two major ciga¬ 
rette makers. Philip Morns and RJR 
Nabisco have been gradually, increas- 
mg in recent months. 

Investors have been; wary of to¬ 
bacco stocks Since mid-1985 when the 
lawsutis firsrdrew national publicity 
Aniismoking advocates had sug¬ 
gested that a single victory couid 
jeopardize the industry’s financial 
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Attacks on Tobacco Companies Ease 


Mv p««Mng in 1986, th* nufnter of n«w suits filed annuity 
lrr#» Urttid SUN «g**rat tobacco companies irivotving smokers' 
'dM0« has Man sharply, shown batow. The number of can 
pending hw also dropped, from * Wgh oM62 tn 1987 to 88 We year. 
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base by encouraging hundreds if not 
thousands of suits by survivors of the • 
estimated 300,000 people whose 
deaths are linked to smoking every 
year. 

Higher Prices Hoped For 

Besides hoping that the industry 
wouidi have to; pay big awards, 
anusmoking advocates also hoped; 
that the litigation would force the in¬ 
dustry to raise prices, which might 
discourage people from smoking. 

“We are in the final throes of lifting 
the litigation cloud from the cigarette 
industry,” said Emanuel Goldman, a 
tobacco analyst at Paine Webber Inc. 

• While some legal expens last June 
had hailed the Cipollone verdict as a 
victory for the tobacco industry, 
some m the anusmoking camp'had 
predicted that it would be “the case” 
that would “openi the flbodgates of 
litigation.” 

“There willibe cases from Anchor¬ 
age. Alaska, down to Miami.’’ Melvm 
Belli, the well-known plaintiff’s law¬ 
yer, told Newsday on the day of the 
verdict. 

But in light of the new data and the 
industry’s court record, some amis- 
moking advocates are now more pes¬ 
simistic. The battle with the industry 
“is going to take longer than H had 
ever imagined;” said Richard A. Day- 
nard, chairman of the Tobacco Prod¬ 
ucts Liability Project at the Nbrth- 
eastem University School of Law and 
a leader of the anusmoking drive. 

Industry Victories 

The industry has won four impor¬ 
tant Federal appeals court decisions 
on major Teg a Tissues. In these cases, 
the appeals courts agreed with the in¬ 
dustry argument that smokers can¬ 
not sue companies for failing to warn 
them about'the health risks of smok- 
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Antonio CippllPne, after jury 
awarded him $400,000 in suit 
against tobacco companies in the 
death of his wife. Rose. 


ing after Congress mandated warn¬ 
ings on cigarette packages m 1966. 
Anusmoking advocates have suc¬ 
ceeded only in a Minnesota appeals 
court; In addition, the industry won 
several trials before and one *ince 
the CipoilOne verdict 

Some lawyers who backed out of 
litigation were not prepared for the 
tougn battle waged by the tobacco 
companies on every case, antismok- 
ing activists say. 

“There are a lot of> lawyers who 
said 'Hey. this is an easy win/ “ said 
John F Banzhaf 3d, executive direc¬ 
tor of Action on Smoking and Health, 
an anusmoking group. “They jumped 
in and thev filed all these cases and 


then they found out how tough they 
were so they dropped them.” 

Delaying Tactics Charged 

Tobacco lawyers make extensive 
demands on smokers’ lawyers’ time 
and employ what those lawyers 
charge are skillful delaying tactics. 

In a memo at one of R. J. Reynolds’* 
law firms this spring a lawyer told his 
colleagues that an opponent was 
dropping 10 cases against Reynolds 
because “the aggressive posture we 
have taken regarding deposuons and 
discovery make these cases ex¬ 
tremely burdensome and expensive 
for plaintiffs’ lawyers, particularly 
sole practitioners.” 

Daniel W. Donahue, a partner in the 
law firm of Wombl*. Carlyle. San- 
dndge A Rice m Winston-Salfem. N.C., 
confirmed that the memo had been 
written by one of the firm’s lawyers 
but said it did not represent the offi¬ 
cial defense posture of Reynolds. 

Analysts say the latest tum in the 
tobacco litigation does not mean it is 
coming to an end But what might 
have been a disabling onslaught for 
the cigarette industry is becoming in¬ 
stead a nagging fact of business life 
that is likely to remain for years. 
“What we re beginning to see is that 
the legal issue is more of an irritation 
than something that is going to put 
them m financial jeopardy,” said 
George E. Thompson, a securities 
analyst at Prudential-Bache Securi¬ 
ties. 

Lawyers who may already be re¬ 
luctant to take on the tobacco indus¬ 
try got an additional dose of caution 
in an article in the current issue of 
The American Lawyer. The trade 
newspaper reports that interviews 
with jurors in the Cipollone case indi¬ 
cated that the industry's lawyers 
were very convincing. At least one 
juror who reluctantly supported a 
compromise to award Mr. Cipollone 
the $400,000 has changed her mind, 
and wishes she had held out, the 
newspaper says. That would have re¬ 
sulted in a hung jury. 

According to a Rmght-Ridder News 
Service report on Sept. 4. three of the 
six jurors now say they should not 
have awarded any money Both,sides 
are expected to appeal the verdict but 
jurors’ afterthoughts would not be 
considered by appeals judges. 

Given the many turns in the more 
than 300 liability cases over 25 years, 
industry representatives are not de¬ 
claring victory. But that does not stop 
them from trying to get, as much 
mileage as they can from the current 
good news. 

Certainly a lot of people predicted 
that Cipollone would open the flood¬ 
gates.” said Thomas D. Ricke, the 
c hief spokesman for Philip Morn s. 
“We endn i think so We were told 
we’d have id wait and see, Well, we've 
waited and we ve seen.” 


Source: https://www.industrydocuments.ucsf.edu/docs/ylcl0000 


2025865415 






nu: nil iv yohk timu, s. runs day. iiily jo. mn 


Market Place 


Robert J. Cole 


Alcohol Lawsuits 
And Stock Impact 


T HE slow accumulation of lawsuits against 
producers of alcoholic beverages, blaming 
their products for various injuries, has caused 
at least one analyst who follows the Industry to 
reconsider his investment outlook. Early this 
month, Noel Sloan, who follows brewers for Klein- 
won Grteveson Securities In London, switched his 
advice to clients regarding the Anheuser-Busch 
Companies from "buy" to ‘‘reduce holdings." 

“Claims against alcohol companies now raise 
the possibility that the beer industry could face a 
scries of product liability claims similar to those 
raced by the cigarette industry/* Mr. Sloan said. 

Mr. Sloan said that he was struck by a Pennsyl¬ 
vania case against privately held Siroh Brewery 
Company, which contends that relatively moder¬ 
ate consumption of Stroh's Old Milwaukee — two 
or three cans on four nights a week over a six-year 
period — had caused the death from acute pan- 
creo*ltii of WHUam Hon, a 26-year-old carpenter 
from Wilkes-Barre, Pa. Previous claims have in¬ 
volved for heavier consumption. 

• • • 

In addition, Mr. Sloan noted, there are several 
suits In Seattle blaming various alcoholic drinks 
for birth defects The defendants in these “fetal al¬ 
cohol syndrome" suits Include Anheuser-Busch; 
Potter Distilleries; tlie Brown* Forman Corpora¬ 
tion; the James B. Beam Distilling Company, a 
unit of American Brands Inc.; Heubiein Inc., a unit 
of Grand Metropolitan P.L.C.; the G. Heileman 
Brewing Comjwmy, the Joseph Schlitz Brewing 
Company, a unit of Stroh; and the Olympia Brew¬ 
ing Company, a unit of the Pabat Brewing Compa¬ 


ny, which is owned by ihc S& P Company. 

All of ibe suns maintain that the children suf¬ 
fered from such conditions as mental retardation, 
problems of the central nervous system, heart and 
limb defects and malformed faces, because their 
mother's drank during pri'Knancy Ihc parents, 
represented by Barry M. Epstein, a Newark law¬ 
yer, do not say how much alcohol the mothers con¬ 
sumed but seek damages for past and future care. 

• * • 

Mr. Sloan said that the health problems associ¬ 
ated with alcohol were far less common than those 
stemming from smoking, He noted, however, that 
alcoholic beverage* do not carry warning labels, 
which have turned out to be an important defense 
in the cigarette litigation. He is also concerned that 
damage to unborn children stirs strong emotional 
responses that could attract bad publicity and re¬ 
sult In a wave of new complaints. 

The important potnl, Mr. Sloan maintained, is 
that cigarette stocks have already been discounted 
for the litigation problems. They stand at about a 
30 percent discount to the market. Anheuser-Busch 
and ocher alcohol producers are not yet discounted 
for litigation worries and thus present a greater 
downside risk, he said. 

“Clearly plaintiffs have major obstacles to over¬ 
come before winning a case against alcohol com¬ 
panies, as they did with the cigarette Industry/* 
Mr. Sloan said. '‘Nonetheless, when Wall Street fo¬ 
cuses on this issue over the coming weeks and 
months the effect on sentiment — and share prices 
— could be dramatic/' 

Anheuser-Busch has drifted down from S31.25 a 
share to J29.J75 on the New York Stock Exchange 
since Mr Sloan's recommendation, but most of his 
colleagues say hit fears are unwarranted 

"Alcohol litigation is not quite comparable to the 
tobacco suits because you have ail these statistical 
correlations, healthwlse/* said Emanuel Goldman, 
th~ beverage analyst for Paine Webber Inc "If you 


don't abuse alcohol, nothing's going to happen to 

you.” 

Mr. Goldman could not disagree more with Mr 
Sloan about Anheuser-Busch, which he believes 
diems should be aggressively accumulating. It's 
in a class by itself/* Mr. Goldman said. "It's posi¬ 
tion tn the Industry is unequated.*' 

And Joseph C. Frazzano, who (racks beverage 
stocks for Oppenhelmer & Company, said; “It’s 
highly unlikely anything will come of this. I don t 
see anything like the tobacco industry." Mr. Fraz¬ 
zano has both Anheuser-Busch and Brown-Forman 
on his recommended list. 

“I haven’I examined the suits, but my sense is 
that these cates have no basis or foundation what¬ 
soever," said Martin Romm, who follows the indus¬ 
try for the First Boston Corporation. 

• • • 

Stephen K. Lam bright, vice president of Anheus¬ 
er-Busch, argued that the Klein wort analyst had 
“greatly exaggerated the impact" of the Lawsuits. 
The company said that every case involving alco¬ 
hol abuse to date had eventually been dismissed 
and that it does not expect to see many suits in the 
future. 

Alcohol producers dismiss the concern over the 
lack of a wanting on their product. Some argue 
that women are warned by their doctors not to 
drink or smoke during pregnancy. Nevertheless, 
the demand for warnings is spreading along with 
the litigation. 

Starting next October, alcohol companies operat¬ 
ing in California will be required to use signs at 
point of sale warning of birth defects during preg¬ 
nancy. Such signs are already required tn New 
York City, parts of California and elsewhere. 
Warning labels are also proposed in Federal legis¬ 
lation by Senator Strom Thurmond, Republican of 
South Carolina, and Representative John Conyers 
Jr, Democrat of Michigan. 
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Alcohol Marketing Under Attack 


>v Andrew Blum 

..iiiniul l.iiw- Journ.il SiiIf Reporter 


SEVERAL LAWSUITS around the country are mounting 
tyw challenges to the alcoholic beverage Industry's mar- 
cling tactics, and contend it has to warn consumers 
ibout the possible dangers of drinking. 

Beer and liquor manufacturers have faced sporadic 
iroduct liability suits in the past, but have thus far es- 
'aped liability because courts, in dismissing charges 
igainst them, have said the harm from alcohol is so 
ibvious there is no need to warn. 

"If the risks are as obvious as warts on a debutante's 
lose, many defendants say there is no duty," said Thomas 
T. Lambert Jr., a professor at Suffolk University Law 
School in Boston. Professor Lambert said the area has 
been "well-thrashed” but now plaintiffs’ attorneys are 


usipg more "subtleties and sophistication." 

One arguably sophisticated case was brought by the 
family of a Pennsylvania man whose "moderate" beer 
drinking allegedly damaged his pancreas and killed him. 
The case was dismissed in federal district court but the 3d 
U.S. Circuit Court of Appeals overruled the lower court 
late last year, saying a jury should have the right to 
consider the issue of liability for failure to warn about 
risks of moderate drinking. Hon v. Stroh Brewery Co., 835 
F.2nd 510. 

The plaintiffs’ attorney, Maurice A. Cardone of Wilkes- 
Barre, Pa.’s Toucy & Namcy, noted that the 26-year-old 
plaintiff drank three to four Old Milwaukee beers three to 
four nights a week for 5V6 years — a total of 3,000 beers. 
Mr. Cardone said that may seem like a lot of drinking at 
first blush, but he added it was "not more than |that 
consumed] by the average person." 

Coiitinucd on page 10 



Defendants say risks of drinking are ‘as obvious 
as warts on a debutante’s nose,’ according to one 
law professor. But, he adds, plaintiffs’ attorneys 
are now using more ‘subtleties and sophistication.’ 


Attorneys for Stroh, in the brewery’s 
motion for summary judgment, told 
the lower court that it cannot be held 
liable because its beer — Old Milwau¬ 
kee was not defective and it was 
under no duty to warn of the obvious 
dangers connected with alcohol. 

Product liability attorney Victor E. 
Schwartz of Washington, D.C.’s 
Crowell & Moring said the case pre¬ 
sented an unusual question because the 
plaintiff's condition occurs In perhaps 
one in 100,000 people. 

Asserting that liquor has certain in¬ 
herent, immutable characteristics — 
just as "knives cut and gas burns" — 
Mr. Schwartz said the jury would have 
to jump several hurdles to find against 
Stroh. Even if the plaintiffs could 
prove there is a duty to warn, the ju¬ 
rors would still have to consider 
whether the man would have con¬ 
sumed the beer regardless of any 
warning. 

Sheila L. Birnbaum of New York’s 
Skaddcn, Arps, Slate, Meagher & Flom, 
Anhcufmr-Buseh national prod¬ 
uct liability counsel, said the eompiu 
V defense \m \mw to say that the 


holic beverage manufacturers, she 
added, all have been unsuccessful. 

"They have argued — in many juris¬ 
dictions — alcoholism, addiction and 
hyping by ads," Ms. Birnbaum said. 
"And in all of the cases the courts have 
uniformly dismissed these cases. She 
noted that Hon is the only product lia¬ 
bility case not to have been dismissed 
so far. 

Fetal Alcohol Syndrome 

Another lawsuit focusing on duty-to- 
warn centers on fetal alcohol syn¬ 
drome* or drinking during pregnancy, 
whloli etui lead to birth defect*. The 
first of several such eases gees to trial 
Heal April in federal court la Seattle. 

. f' T’ . 


The suit, Hied by Barry M. Epstein of 
Newark, N.J.’s Sills Cummis Zucker- 
man Radin Tischman Epstein & Gross, 
claims "Jim Beam" knew of the dan¬ 
gers of drinking during pregnancy. 
The suit adds that the company, prior 
to 1984, did not have a warning on its 
product concerning birth defects. 

Jim Beam, through its attorney, 
New York’s Chadbourne & Parke, de¬ 
nied the allegations and said although 
the liquor in question — bourbon — 
does not carry a warning, neither state 
nor federal law requires it. 

Anheuser-Busch is also a defendant 
In one of the upcoming felal alcohol 
syndrome suite, and Ms. Sirnbaum 


She noted that certain state and mu¬ 
nicipal laws require establishments 
serving liquor to place signs warning 
of the dangers of drinking during preg¬ 
nancy. For example, the city of Seattle 
has mounted a public education cam¬ 
paign about the issue. 

Another suit involving Anheuser- 
Busch focuses on the marketing of al¬ 
coholic beverages. The suit, in 
Kentucky, grew out of a serious auto¬ 
mobile accident involving an Intoxicat¬ 
ed driver under the legal drinking age. 
Smotherman v. Anheuser-Busch Inc., 
85-CI-151 (Cir. Ct., Logan Cty.). 

David A. Lanphear of Bowling 
Green, Ky.’s Safford, Satterfield Sc Lan¬ 
phear said the case, currently on ap¬ 
peal to the Kentucky Court of Appeals, 
centers on alleged targeting of the 
product to underage drinkers. 

"They are luring an illegal market to 
acquire and consume this product," 
said Mr. Lanphear, claiming that the 
brewery alms its advertising at 18 to 24 
year olds. In Kentucky, the legal drink¬ 
ing age is 21. 

Mb. Birnbaum Bald Anheuaer* 
Busch’s argument in that case mirrors 
thitl in the ulhbis: "It** common knowh 

» _ 4i. i : r ..... 


Source: https://www.industrydocurnents.ucsf.edu/docs/ylcl0000 









( 


In The 

$u}ijTittf (llmtrt nf tljp lllttitrb £>tatrH 

October Term, 1988 


No. 88-556 


Browning-Ferris Industries of Vermont, Inc., and 
Browning-Ferris Industries, Inc., 

Petitioners, 


Kelco Disposal, Inc., and Joseph Kelley, 

Respondents. 


On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 


AMICUS CURIAE BRIEF OF THE UNITED STATES 
CHAMBER OF COMMERCE, NATIONAL ASSOCIATION 
OF MANUFACTURERS, THE MOTOR VEHICLE 
MANUFACTURERS ASSOCIATION OF THE 
UNITED STATES, INC., THE BUSINESS ROUNDTABLE, 
AMERICAN CORPORATE COUNSEL ASSOCIATION, 
RISK AND INSURANCE MANAGEMENT SOCIETY, INC., 
PRODUCT LIABILITY ADVISORY COUNCIL, INC, 
AND THE PRODUCT LIABILITY ALLIANCE 
IN SUPPORT OF THE PETITIONERS 


STATEMENT OF INTEREST 

The United States Chamber of Commerce, National 
Association of Manufacturers, Motor Vehicle Manufac¬ 
turers Association of the United States, Inc., the Business 
Roundtable, American Corporate Counsel Association, 
Risk and Insurance Management Society, Inc, Product 
Liability Advisory Council, Inc, and the Product Liability 
Alliance, with the consent of the parties, hereby file this 
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brief as amici curiae in support of the Petitioners. 1 The 
amici and their members represent the interests of the 
nation’s business and manufacturing community. 

The U.S. Chamber of Commerce is America’s largest 
federation of businesses, representing more than 180,000 
companies, several thousand trade and professional asso¬ 
ciations, and hundreds of state and local Chambers of 
Commerce. The National Association of Manufacturers 
is an association of approximately 13,500 companies and 
subsidiaries that together employ 85% of all manufac¬ 
turing workers in the United States and produce more 
than 80% of the nation’s manufactured goods. The 
Motor Vehicle Manufacturers Association is a trade asso¬ 
ciation whose member companies build motor vehicles 
and manufacture industrial, lawn and agricultural equip¬ 
ment, construction and mining machinery, locomotives, 
railroad rolling stock, winches and gasoline and diesel 
engines for various industrial and agricultural uses. 

The Business Roundtable is an association of some 200 
chief executive officers of companies from a variety of 
businesses and geographic locations who examine public 
issues that affect the economy and develop positions which 
seek to reflect sound economic and social principles. 

The American Corporate Counsel Association is a na¬ 
tional bar association of approximately 7500 attorneys 
from the legal staffs of corporations and other business 
entities in the private sector who are called upon to ad¬ 
vise their clients regarding litigation and settlement of 
claims filed against them. The Risk and Insurance Man¬ 
agement Society, Inc., the world’s largest association of 
risk management professionals, consists of approximately 
4,200 industrial and service corporations, governmental 
bodies and nonprofit organizations. 

The Product Liability Advisory Council, Inc., is an 
association of industrial companies that was formed for 

» Consent letters have been filed with the Clerk. 


the principal purpose of submitting amicus curiae briefs 
in appellate cases involving significant issues affecting 
the law of product liability. The Product Liability Al¬ 
liance consists of more than 300 manufacturing busi¬ 
nesses, wholesaler-distributors and trade associations from 
a wide range of industries, and was formed in 1981 for 
the purpose of seeking uniform federal product liability 
laws. 

This case is of interest to the amici because their 
members and clients are the primary victims of a puni¬ 
tive damages system which the legislatures and the trial 
and appellate courts have failed to exercise their consti¬ 
tutional duties to control. As the principal voice of 
the business and manufacturing communities, the amici 
are well suited to present to the Court the effects of 
unrestrained, disproportionate punitive damage awards 
on commercial enterprises, and the reasons that such 
awards violate the Excessive Fines Clause of the Eighth 
Amendment. 

STATEMENT OF THE CASE 

This case arises out of a civil action brought by re¬ 
spondent Kelco Disposal, Inc. and Joseph Kelley (“kelco”) 
in the United States District Court in Vermont, alleging 
that petitioners Browning-Ferris Industries of Vermont, 
Inc. and Browning-Ferris Industries, Inc. (“Browning- 
Ferris”) attempted to monopolize the waste-disposal in¬ 
dustry in Burlington, Vermont. A jury returned a ver¬ 
dict for Kelco of $51,146 in compensatory damages on a 
federal antitrust count, and $51,146 in compensatory 
damages and $6 million in punitive damages on a state 
law count of tortious interference with contractual rela¬ 
tions. Petitioners attacked the $6 million punitive dam¬ 
ages award as a violation of the Excessive Fines Clause 
of the Eighth Amendment. The Court granted certiorari 
on December 5, 1988. Browning-Ferris Industries, Inc. 
v. Kelco Disposal, Inc., 109 S. Ct. 527 (1988). 
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SUMMARY OF ARGUMENT 

The Excessive Fines Clause of the Eighth Amendment 
requires proportionality between the gravity of wrong¬ 
doing and the fines that are imposed to punish and deter 
such wrongdoing, regardless of whether the fines are de¬ 
nominated criminal fines, civil fines, punitive damages 
awards fixed in amount by statute, or punitive damages 
awards imposed by juries exercising discretion. The re¬ 
quired proportionality cannot systematically obtain, how¬ 
ever, if the fines are imposed as punitive damages under 
laws that (1) only loosely define the conduct and culpa¬ 
bility that must be proven before punishment can be im¬ 
posed, (2) give juries unbridled discretion to choose 
whether or not to impose punishment once the requisite 
culpability has been established, (3) provide neither 
fixed limits nor cognizable standards to guide juries in 
deciding what amount of punishment to inflict, and (4) 
provide reviewing courts with no objective standard 
against which to determine the propriety of punitive 
damages awards. Because it would be purely fortuitous 
for punitive damages awarded under such a standardless 
system to promote proportionality or any other legitimate 
penal purpose, such awards presumptively violate the 
Excessive Fines Clause. At a bare minimum, such awards 
should be subject to heightened scrutiny. 

In addition, even if punitive damages are imposed 
pursuant to guidelines that pass constitutional muster, 
the proportionality, and therefore the constitutionality, 
of any particular punishment must be determined by 
reference to objective standards. At a bare minumum, 
when a state establishes no standards for determining 
punitive damages awards, an award violates the Excessive 
Fines Clause if it exceeds (1) the maximum legislatively 
established criminal fines for conduct of the same or 
similar gravity, (2) the maximum legislatively established 
civil fines for conduct of the same or similar gravity, 
(3) the maximum legislatively fixed punitive damages 
awards for misconduct of the same or similar gravity, 


and (4) the maximum discretionary punitive damages 
award judicially approved for conduct of the same or 
similar gravity in the same state. 

STATEMENT 

Punitive damages are penal in nature. Punitive dam¬ 
ages are intended not to compensate plaintiffs, but to 
punish defendants, and to deter persons similarly situated 
from acting improperly in the future. 2 Because of the 
characteristics described below, the punitive damages sys¬ 
tems in most states fail to further their legitimate 
purposes. 

A, Primary Characteristics of the Prevailing Punitive 
Damages System 

The punitive damages system that exists in the United 
States today is characterized by: (1) an absence of clear 
standards for defining the conduct and culpability on 
which y nitive damages may be based; (2) an absence of 
any standard to determine whether punitive damages 
should be awarded, once the requisite culpability has 
been found; (3) an absence of standards for determining 
the appropriate amount of punitive damages; (4) an 
absence of objective standards for judicial review; (5) 
an inappropriate burden of proof; (6) the admissibility 
of prejudicial evidence of the defendant’s wealth even 
during the trial of liability and compensatory damages 
issues; and (7) in mass product liability and tort cases, 
the imposition of multiple punishments for a single act.® 

1 See W. Prosser & W.P. Keeton, The Law of Torts § 2, at 9 (5th 
ed. 1984); C. McCormick, Handbook on the Law of Damages § 77, 
at 275 (1935) ; D. Dobbs, Handbook on the Law of Remedies § 3.9, 
at 204 (1973); W. Prosser, J. Wade & V. Schwartz, Torts: Cases 
and Materials 628-29 (8th ed. 1988); M. Franklin & R. Rabin, 
Tort Law and Alternatives: Cases and Materials C22 (4th ed. 1987). 
See also International Brotherhood of Electrical Workers v. Foust , 
442 U.S. 42, 48 (1979) (quoting Gertz v . Robert Welch , Inc,, 418 
U S. 323, 360 (1974)). 

9 The first four of these characteristics were present in this case; 
the last three are additional problems that elsewhere contribute to 
excessive punitive damages awards. 
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1. The Absence of Clear Standards for Defining Con¬ 
duct and Culpability on Which Punitive Damages 
May Be Based 

The terms used by state courts to describe the conduct 
or culpability that must serve as the basis for an award 
of punitive damages are diverse, contradictory and, in 
most cases, hopelessly vague. 4 In this case, for example, 
the district court instructed the jury that punitive dam¬ 
ages could be based on “extraordinary misconduct,” “out¬ 
rageous conduct,” or “a willful and wanton or reckless 
disregard of the plaintiff’s rights.” C.A. 1180. Juries 
in other states are told to impose damages if they find 
that the defendant acted with “wanton or reckless dis¬ 
regard for the rights of others.” See, e.g., American 
Laundry Machinery Industries v. Horan, 412 A.2d 407, 
419 (Md. Ct. Spec. App. 1980). Other states say that 
“gross negligence” is enough. See Tex. Civ. Prac. & 
Rem. Code Ann. § 41.003 (Vernon 1987). Some speak 
of “rudeness” or mere “caprice.” See Newton v. Stand¬ 
ard Fire Insurance Co., 291 N.C. 105, 112, 229 S.E.2d 
297, 301 (1976). None of those terms is defined or cir¬ 
cumscribed by objective guidelines. 

2. The Absence of Standards for Determining Whether 
Punitive Damages Should Be Awarded, Once the 
Requisite Culpability Has Been Found 

Once it determines that a defendant’s misconduct 
meets the threshold of culpability, the jury has unbridled 
discretion to award or withhold punitive damages. See 
W. Prosser & W.P. Keeton, The Law of Torts, supra 
n.2, § 3, at 14. The jury is given no standard or guide¬ 
line describing how to exercise that discretion. The jury 
simply is instructed that it may award punitive dam- 


For a comprehensive survey of state laws concerning punitive 
damages, see R. Schloerb, R. Blatt, R. Hammesfahr & L. Nugent, 
Punitive Damages: A Guide to the Insurability of Punitive Dam¬ 
ages in the United States and Its Territories (1988). 


ages to the plaintiff if it finds the defendant acted with 
the requisite culpability. See, e.g., C.A. 1180. 

3. The Absence of Standards for Determining the Ap¬ 
propriate Amount of Punitive Damages 

The great majority of states,/ including Vermont, es¬ 
tablish no standards or guidelines that juries or courts 
must use to determine the maximum permissible award 
in a case. No relationship is established between the 
harm caused and the size of the punitive award, or be¬ 
tween compensatory damages and punitive damages. 
Nor is any relationship established to parallel criminal 
fines, civil fines, or prior punitive damages awards in the 
same jurisdiction. Unlike criminal fines and civil fines 
denominated as such, no standard is established to en¬ 
sure that punishments in cases involving the same mis¬ 
conduct are approximately the Bame. Nor is there any 
amount of punitive damages that a jury may award 
under the general punitive damages laws.® 

Generally, as in this case, no instruction is given as to 
what must be considered or what must not be considered 
by the jury in determining the amount of punishment. 
No instruction regarding the deterrent and retributive 
functions of compensatory damages and defense costs is 
given. 

The clearest point in most instructions is an invita¬ 
tion to consider the defendant’s wealth. See, e.g., Wan- 
gen v. Ford Motor Co., 97 Wis. 2d 260, 294 N.W.2d 437, 
459-60 (1980) ; Sturm, Ruger & Co. v. Day, 594 P.2d 


■ A few states have enacted specific limitations on general puni¬ 
tive damages awards. See, e.g.. Conn. Gen. Stat. Ann. § 62-240b 
(West 1988) (punitive damages limited to two times compensatory 
damages); Colo. Rev. Stat. §13-21-102 (Supp. 1986) (punitive 
damages limited to amount of actual damages; Fla. Stat. Ann. 
§ 768.73 (West Supp. 1988) (punitive damages limited to three 
times compensatory damages). 


lZhS98SZ0Z 


Source: https://www.industryc^cuments.ucsf.edu/docs/ylcl0000 







8 


9 


38, 47-48 (Alaska 1979). As a result, the jury’s only 
meaningful guideline for determining the amount of a 
punitive award is often the size of the defendant’s purse. 
See D. Hensler, M. Vaiana, J. Kakalik & M>. Peterson, 
Trends in Tort Litigation, The Story Behind the Statis¬ 
tics 21 (1987). 

4. The Absence of Objective Standards for Judicial 
Review 

The absence of standards to support either an award 
of punitive damages or calculation of the amount under¬ 
mines the effectiveness of the trial courts’ power to in¬ 
voke remittitur, and the appellate courts’ power to re¬ 
verse. Most appellate courts reduce punitive damages 
awards only if they somehow intuit them to be infected 
by “passion or prejudice.” Others, such as courts in 
Vermont, will take action only if they somehow conclude 
that the award is “manifestly and grossly excessive.” 
Pezzano v. Bonneau, 133 Vt. 88, 91, 329 A.2d 659, 661 
(1974). 

In making these determinations, the courts themselves 
do not apply objective standards. Instead they substitute 
their own subjective notions for those of the juries. As 
one court candidly conceded, “Our reaction is admittedly 
visceral.” Rosenbloom v. Metromedia, Inc., 289 F. Supp. 
737, 749 (E.D. Pa. 1968), rev’d on other grounds, 415 
F.2d 892 (3d Cir. 1969), aff’d, 403 U.S. 29 (1971). 

5. Inappropriate Burdens of Proof 

The Constitution requires that criminal cases be 
proved “beyond a reasonable doubt” and that certain 
civil cases be proved by “clear and convincing evidence.” 
In re Winship, 397 U.S. 358, 364, 368 (1970) (criminal 
proceedings); Santosky v. Kramer, 455 U.S. 745, 762 
(1982) (civil custody proceedings). Nevertheless, for 
punitive damages, most courts have held that proof by 
a mere “preponderance of the evidence” standard is 


enough. See J. Ghiardi & J. Kircher, Punitive Damages: 
Law and Practice § 9:12 (1985).® 

6. Admissibility of Prejudicial Evidence 

Only five states require bifurcated proceedings sepa¬ 
rating the trial of punitive damages from other issues. 7 
Thus, most plaintiffs who seek punitive damages may 
introduce evidence of the defendant^ wealth during their 
case in chief. Although such evidence is admissible only 
for the narrow purpose of determining the amount of 
punishment, the jury cannot effectively exclude it in de¬ 
termining whether the defendant is liable, the amount 
of compensatory damages to award, and whether the 
culpability required for punitive damages has been 
established. 

7. Multiple Punitive Damage Awards for a Single Act 
Manufacturers of products found by juries to be de¬ 
fective can be exposed repeatedly to punitive damage 
assessments.® The current punitive damages system has 


' Several states recently have recognized the penal nature of 
punitive damages and have imposed a higher burden of proof. At 
least nineteen states now require proof by “clear and convincing 
evidence" for punitive damages. See, e.g., Ala. Code §6-11-20 
(Supp. 1987); Alaska Stat. § 09.17.020 (1986); Linthicum v. 

Nationwide Life Insurance Co., 150 Ariz. 326, 723 P.2d 675 (1986) ; 
Cal. Civ. Code § 3294 (a) (West 1989). One state, Colorado, uses 
proof “beyond a reasonable doubt,” the level of proof used in 
criminal cases. See Colo. Rev. Stat. § 13-25-127(2) (Supp. 1986). 

»See Conn. Gen. Stat. § 52-240b (Supp. 1987); Ga. Code Ann. 
§ 61-12-5.1 (d)(2) (Supp. 1988); Kan. Stat. Ann. § 60-3701 (Supp. 
1987); Mo. Ann. Stat. § 610.263 (Supp. 1989) (bifurcation if re¬ 
quested by any party; Mont. Code Ann. § 27-1-221 (7) (a) (1987). 
One state, New Jersey, has a trifurcated procedure. See N.J. Rev. 
Stat. §2A:58C-5(e) (1987) (first proceeding on compensatory dam¬ 
ages; second proceeding on punitive damages liability; third pro¬ 
ceeding on the amount of punitive damages). Colorado does not 
allow evidence of the defendant’s income or net worth to be con¬ 
sidered at all. See Colo. Rev. Stat. § 13-21-102(6) (Supp. 1986). 

•Serial trials frequently result in disparate punitive damage 
awards in different cases arising from exactly the same facts. For 
example, numerous product liability cases were filed against the 
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developed no effective way to account for this phenom¬ 
enon—each jury visits the question as if it were the 
only one looking at punitive damages. 

B. Effects of the Current Punitive Damages System 

A comprehensive analysis of jury verdicts in the 
United States prepared by the RAND Institute for Civil 
Justice shows that the growth in the average award in 
product liability suits “has been truly explosive, reflect¬ 
ing increases ranging from 200 to more than 1000 per¬ 
cent” from the period 1960-1964 to 1980-1984. D. 
Hensler, M. Vaiana, J. Kakalik & M. Peterson, Trends 
In Tort Litigation: The Story Behind The Statistics, 
supra, p. 8, at 18. That explosion has been paralleled 
by a dramatic increase in both the frequency and the 
size of punitive damages awards against manufacturers. 

Before 1970, for example, there was only one reported 
appellate court decision upholding an award of punitive 
damages in a product liability case, an award of 
$260,000. See Toole v. Richardson-Merrell, Inc., 251 
Cal. App. 2d 689, 60 Cal. Rptr. 398 (1967). Today, 
hardly a month goes by without a multi-million-dollar 
punitive damages verdict against a manufacturer.* 

manufacturer of the drug Bendectin. These claims have resulted in 
jury verdicts in favor of the defendant (see, e.g.. Will v. Richardson- 
Merrell, Inc., 647 F. Supp. 644 (S.D. Ga. I98G)); summary judgr 
ment for the defendant on the issue of liability for compensatory 
damages (see, e.g., Lynch v. Merrell-National Laboratories, Div. of 
Richardson-Merrell, Inc., 830 F.2d 1190 (1st Cir. 1987) (affirming 
district court’s grant of summary judgment for defendant because 
plaintiffs failed to show Bendectin caused birth defects)); sum¬ 
mary judgment for the defendant on the issue of punitive damages 
(see, e.g., Hagen v. Richardson-Merrell, Inc., 697 F. Supp. 334 
(N.D. 111. 1988)); and a jury verdict of a punitive damages award 
for $76 million (see Ealy v. Richardson-Merrell, Inc., 16 Prod. 
Safety & Liab. Rep. (BNA) 740 (D.D.C. Oct. 1, 1987) (punitive 
damages remitted to zero)). 

9 See, e.g., Stambaugh v. International Harvester Co., 102 III. 2d 
260, 464 N.E.2d 1011 (1984) ($16 million punitive damages verdict, 


The empirical data show that the standardless punitive 
damages systems described above, selectively aimed at 
corporations and other “deep pockets,” 10 have had dras¬ 
tically deleterious effects on the range of products made 
available to further the health, comfort, and productivity 
of the American public, and on the ability of manufac¬ 
turers equitably to settle other claims. Some of these ef¬ 
fects are discussed below. 

1. Withdrawal of Products From the Marketplace 

The general aviation industry produced 18,000 air¬ 
craft per year in 1978 and 1979, but fewer than 1,000 
in 1988. See H.R. Rep. No. 748, 100th Cong., 2d Sess. 


remitted to $650,000) ; Cessna Aircraft Co. v . Fidelity & Casualty 
Co., 616 F. Supp. 671, 673 (D.N.J. 1985) ($25 million punitive dam¬ 
ages verdict) ; Ford Motor Co. v. DurriU, 714 S.W.2d 329 (Tex. Ct. 
App. 1986) ($100 million punitive damages verdict, remitted to 
$10 million); Tetuan v. A.II. Robins Co., 241 Kan. 411, 738 P.2d 
1210 (1987) ($7.5 million punitive damages verdict); Ealy v. 

Richardson-Merrell, Inc., 15 Prod. Safety & Liab. Rep. (RNA) 740 
(D.D.C. Oct. 1, 1987) ($75 million punitive damages verdict, re¬ 
mitted to zero); Kcmner v. Monsanto Co., 15 Prod. Safety & Liab. 
Rep. (BNA) 884 (Ill. Cir. Ct. Oct. 22, 1987) ($16.25 million puni¬ 
tive damages verdict); George v. Raymark Industries, Inc., 15 
Prod. Safety & Liab. Rep. (BNA) 865 (Del. Super. Ct. Nov. 9, 
1987) ($75 million punitive damages verdict); O'Gilvie v. Inter¬ 
national Playtex, Inc., 821 F.2d 1438 (10th Cir. 1987), cert, denied, 
108 S. Ct. 2014 (1988) ($10 million punitive damages verdict); 
Rajala v. Allied Corp., No. 82-2282K (D. Kan. Apr. 25, 1988), 
appeal docketed, (10th Cir. May 9, 1988) ($60 million punitive 
damages verdict) ; Masaki v. General Motors Corp., 16 Prod. Safety 
& Liab. Rep. (BNA) 225 (Haw. Ct. App. Feb. 29, 1988) ($11.25 
million punitive damages verdict), petition for cert, filed, 57 
U.S.L.W. 3296 (U.S. Oct 14, 1988); Batteast v. Wyeth Labora¬ 
tories, Inc., 172 Ill. App. 3d 114, 526 N.E.2d 428 (1988) ($13 

million punitive damages verdict); FDIC v. W.R. Grace Co., 691 
F. Supp. 87 (N.D. III. 1988) ($75 million punitive damages verdict). 

10 See M. Peterson, S. Sarma & M. Stanley, Punitive Damages: 
Empirical Findings 50 (1987); D. Hensler, M. Vaiana, J. Kakalik 
& M. Peterson, Trends in Tort Litigation: The Story Behind The 
Statistics, supra p. 8. 
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24 (pt. 1) (1987) (statement of Edward W. Stiinpson, 
President, General Aviation Manufacturers Assoc., Be¬ 
fore the House Subeomm. on Commerce, Consumer Pro¬ 
tection and Competitiveness). The decreased production 
was heavily influenced by punitive damages awards in 
cases such as Cannv.fi v. Cessna Aircraft Co., Nos. 80- 
3283, 81-2209, 82,1052 (D.N.J. 1984) ($25 million). 

United States manufacturers of medical equipment 
similarly have abandoned certain markets. For example, 
Puritan,Bennett, a major domestic manufacturer of hos¬ 
pital equipment, stopped making anesthesia gas machines 
in 1984 because of rising liability costs, leaving two for¬ 
eign manufacturers to dominate a market once filled by 
a half-dozen competitors. See Brody, When Products 
Turn into Liabilities, Fortune, Mar. 3, 1986, at 22. 11 

This phenomenon affects even the so-called “leisure” 
industries. For example, in 1976 there were eighteen 
manufacturers of football helmets. Now there are two. 
See Brown, Insurance Costs, Lawsuits Injure U.S. 
Sports, J. Com., July 13, 1988, at Al, col. 2, A14, col. 5. 

2. Reduced Development of New and Useful Products 

A 1988 Conference Board survey of 4,000 com¬ 
panies in the United States reported: “About a third of 
all the firms surveyed—and nearly half of those report¬ 
ing major impacts—have decided against introducing 
new products because of liability fears.” See E.P. Mc¬ 
Guire, The Impact of Product Liability, vii (1988). Sev¬ 
eral specilic examples of this phenomenon have been 
reported: 

11 An $8 million punitive damages award against the sole manu¬ 
facturer of the polio vaccine on the theory that it had produced the 
wrong type of vaccine (the Sabin rather than the Salk vaccine) 
"almost jeopardized the viability of the entire polio vaccination 
program.” Fortunately, the decision was reversed by a four-to, 
three vote of the Kansas Supreme Court in Johnson v. American 
Cyanamid Co., 230 Kan. 279, 718 P.2d 1318 (1980). K. Willard & 
It. Willrnore, An Update on the Liability Crisis: Tort Policy Work¬ 
ing Group 51 (1987). 


• The President of Unison Industries, Inc., ex¬ 
plained that his firm is withholding an advanced 
electronic ignition system for light aircraft from 
the market because of the liability risk that might 
result from its release and use. Id. 

• The Chairman of the Board of Union Carbide 
Corporation reported that his company decided to 
forgo development of a suitcase sized kidney di¬ 
alysis unit because “we believed [the] size of any 
damage claims and the probable cost of defending 
ourselves, made the whole thing uneconomic.” Re¬ 
marks of W. Anderson at the Annual Meeting of 
National Association of Casualty and Surety 
Executives (Oct. 7, 1986). He further reported 
that “it was the same reason we decided to forgo 
offering IV equipment and the food packages for 
intravenous feeding to our medical oxygen cus¬ 
tomers. It would have been a good service and a 
good business, but the costs of defending ourselves 
against the inevitable lawsuits caused us to drop 
it.” Id. at 3 (emphasis added) . 

Similarly, the Chairman and Chief Executive Officer 
of Monsanto Company reported that, because of the un¬ 
certain punitive damages system, Monsanto 

abandoned a possible substitute product for asbestos 
just before commercialization, not because it was 
unsafe or ineffective, but because a whole generation 
of lawyers had been schooled in asbestos liability 
theories that could possibly be turned against the 
substitute. 

See Mahoney, Punitive Damages: The Courts are Curb¬ 
ing Creativity, N.Y. Times, Dec. 11, 1988, § 3, at 3, 
col. 1. 

The project director for the National Academy of 
Sciences report, Confronting AIDS—Directions for Pub¬ 
lic Health, Health Care, and Research, stated, “fT]his 
general climate of uncertainty is something that deters 
many pharmaceutical companies from being involved in 
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AIDS vaccine research.” See Insurance Costs Deter AIDS 
Vaccine, 1 Liab. & Ins. Bull. (BNA), at 5 (Nov. 3, 1986). 

3. Effects on Settlements 

A study conducted by the United States Department 
of Justice on the liability crisis indicated that uncertain¬ 
ties in the punitive damages system “serve as a signifi¬ 
cant obstacle to the settlement process by giving the 
plaintiff unrealistic expectations of the value of his case 
even where the defendant has made a generous settle¬ 
ment offer.” See R. Willard & R. Willmore, An Update 
on the Liability Crisis: Tort Policy Working Group, 
supra n.ll. “It is close to impossible to negotiate sensi¬ 
bly with a plaintiff who believes that he can shoot for the 
moon.” Id. (quoting Twerski, A Moderate and Re¬ 
strained Federal Product Liability Bill: Targeting the 
Crisis Areas for Resolution, 18 U. Mich. J.L. Ref. 576, 
612 (1985) ). Empirical data indicate that, in those 
claims in which claimants sought punitive damages, 
claim settlements rose an average of about ten percent. 
See ISO DATA, Inc., Claim File Data Analysis: Tech¬ 
nical Analysis of Study Results 86-87 (Dec. 1988). 

In sum, the lack of standards and arbitrariness of the 
punitive damages system has had a substantial and ad¬ 
verse impact on productivity in the United States. 

ARGUMENT 

I. PUNITIVE DAMAGES JUDGMENTS BASED ON 
UNCHANNELED JURY DISCRETION PRESUMP¬ 
TIVELY VIOLATE THE EXCESSIVE FINES 
CLAUSE OF THE EIGHTH AMENDMENT 

The general punitive damages laws of Vermont and 
many other states give juries license to inflict such pun¬ 
ishments arbitrarily and on the basis of prejudice. They 
permit juries to set the amount of punishment without 
reference to any cognizable standard. And they provide 
no objective standard for judicial review. 


Under such systems, any relationship between the pun¬ 
ishments imposed and the legitimate purposes of punishr 
ment is purely fortuitous. When a state chooses to em¬ 
ploy a system that does little or nothing to ensure that 
punitive awards are even minimally channeled to pro¬ 
mote their avowed legitimate pul-poses, punishments im¬ 
posed under that system presumptively violate the Ex¬ 
cessive Fines Clause of the Eighth Amendment. 

A. The Excessive Fines Clause Requires Proportional¬ 
ity 

In Solem v. Helm, 463 U.S. 277, 290 (1983), the Court 
held that the Eighth Amendment requires “that a crim¬ 
inal sentence must be proportionate to the crime for which 
the defendant has been convicted.” Although the Court 
was there applying the Cruel and Unusual Punish¬ 
ment Clause to an excessive prison sentence, the 
Court observed that the amendment “imposes ‘parallel 
limitations’ on bail, fines, and other punishments.” 463 
U.S. at 289 (quoting Ingraham v. Wright, 430 U.S. 651, 
664 (1977)). Also, in explaining why the Cruel and 
Unusual Punishment Clause requires proportionality for 
prison sentences, the Court took as beyond dispute that 
the Excessive Fines Clause requires proportionality for 
fines. See 463 U.S. at 288-90. Finally, in describing the 
proportionality requirement’s roots in Magna Carta, the 
Court observed that the requirement derived from Magna 
Carta’s prohibition against disproportionate amercements, 
which were “similar to a modern-day fine.” 463 U.S. 
at 283 n.8 and accompanying text. Accordingly, Solem 
teaches that proportionality between the wrongs inflicted 
and the fines imposed is the bedrock requirement of the 
Excessive Fines Clause. 1 * 


l * As shown at length by the brief amicus curiae submitted by 
Golden Rule Insurance Co., et al., the history of the Excessive Fines 
Clause leaves no doubt that the clause was intended to apply to civil 
as well as criminal fines. See generally Jeffries, A Comment on the 
Constitutionality of Punitive Damages, 72 Va. L. Rev. 139 (1986); 
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B. Punitive Damages Awards Based on Unchanneled 
Jury Discretion Fail to Provide Proportionality or 
to Promote Any Other Legitimate Penal Purpose 

The very essence of the proportionality requirement is 
consistency in the relationship between punishment and 
wrongdoing from case to case: the punishment imposed in 
one case for a particular misdeed must be similar in 
severity to punishments imposed in other cases for mis¬ 
deeds of similar gravity, greater than punishments itm 
posed in other cases for misdeeds of lesser gravity, and 
less than punishments imposed in other cases for mis¬ 
deeds of greater gravity. Magna Carta indicated as 
much: 

A freeman shall not be amerced for a slight of¬ 
fence, except in accordance with the degree of the 
offence; and for a grave offence he shall be amerced 
in accordance with the gravity of the offence .... 

Magna Carta, ch. 20, quoted in W. McKeehnie, Magna 
Carta 284 (2d ed. 1958). So has the Court. See Solem, 

463 U.S. at 284-85. So, too, have moral philosophers of 
virtually every persuasion. See generally Wheeler, To¬ 
ward a Theory of Limited Punishment: An Examination 
of the Eighth Amendment, 24 Stan. L. Rev. 838, 845-57 
(1972), ( discussing I. Kant, The Philosophy of Law 
194-98 (W. Hastie transl. 1887); J. Bentham, An Intro- 

Hole, Punitive Damages and the Eighth Amendment: An Analytical 
Framework for Determining Excessiveness, 76 Cal. L. Rev. 1433, 

1441-47 (1987); Note, The Constitutionality of Punitive Damages 
Under the Excessive Fines Clause of the Eighth Amendment, 86 
Mieh. L. Rev. 1699 (1987). This Court has recognized punitive 
damages as a form of civil fine. See International Brotherhood of 
Electrical Workers v. Foust, 442 U.S. 42, 48 (1979); Gertz v. Robert 
Welch, Inc., 418 U.S. 323, 360 (1974); Smith v. Wade, 461 U.S. 30, 

69 (1983) (Rehnquist & Powell, JJ., & Burger, C.J., dissenting); 

Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 82 (1971) (Marshal), 

J-, dissenting). This brief therefore does not further address the 
question of the Excessive Fines Clause’s applicability to punitive 
damages judgments. 
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duction to the Principles of Morals and Legislation 178- 
91 (1789)). 

The proportionality requirement is a vital corollary of 
the broader constitutional prohibition “against arbitrary 
and discriminatory punishment.” Giaccio v. Pennsyl¬ 
vania, 382 U.S. 399, 402 (1966) (applying Due Process 
Clause). See Yick Wo v. Hopkins, 118 U.S. 356, 370 
(1886). As the Court has recognized in a variety of 
contexts, the required consistency and prevention of arbi¬ 
trariness and unjust discrimination cannot be achieved 
unless punishments are imposed pursuant to cognizable, 
objective standards. See Gregg v. Georgia, 428 U.S. 153, 
189 (1976) (plurality opinion) (“It is certainly not a 
novel proposition that discretion in the area of sentencing 
be exercised in an informed manner. . . . Otherwise, ‘the 
system cannot function in a consistent and rational man¬ 
ner.’ ”) ; cf. Giaccio, 382 U.S. at 402 (Due Process Clause 
viola! • 1 by “vagueness and the absence of any standards 
sufficient to enable defendants to protect themselves 
against arbitrary and discriminatory imposition of 
costs”). In the absence of such standards, juries can 
silently base their decisions to punish, and the severity of 
their punishments, upon invidious discrimination, preju¬ 
dice, and even whim. Every punishment so motivated, no 
matter how small, would be excessive. See Robinson v. 
California, 370 U.S. 660, 667 (1962) (“Even one day in 
prison would be a cruel and unusual punishment for the 
‘crime’ of having a common cold.”). 

Punishments therefore must be constrained by cog¬ 
nizable limits and guidelines fixed before the defendant 
has acted. See United States v. Batchelder, 442 U.S. 
114, 123 (1979) (“vague sentencing provisions may pose 
constitutional questions if they do not state with suffi¬ 
cient clarity the consequences of violating a given crim¬ 
inal statute”); Giaccio, 382 U.S. at 405 n.8 (referring to 
constitutionality of allowing juries “to fix punishment 
i vithin legally prescribed limits") (emphasis added). 
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A related constitutional infirmity in a system that al¬ 
lows the imposition of fines not limited by predetermined 
standards is this: such a system violates the principle of 
fundamental fairness reflected in the Constitution’s pre¬ 
script ion of ex post facto laws, a proscription that invali¬ 
dates “|e|very law that changes the punishment, and 
inflicts a greater punishment, than the law annexed to 
the crime, when committed.” Calder v. Bull, 3 U.S. (1 
Dali.) 386, 390 (1798) (Chase, J., separate opinion).'* 

Without predetermined standards for punishments, the 
ex post facto principle would be eviscerated. When a 
state’s legislature and courts leave the size of fines to 
juries’ unchanneled discretion, no fine of any magnitude 
can ever be said to have changed the punishment or to 
have inflicted a punishment greater than that allowed 
when the wrongdoing was committed. 

The general punitive damages laws of Vermont and 
most other states violate these excessiveness principles. Be¬ 
cause the jury’s decision whether to award punitive dam¬ 
ages, once the requisite culpability has been established, 
is unreviewable and may be based upon anything at all, 
it would be pure happenstance if any particular punitive 
award were to be proportionate to the wrongdoing com¬ 
mitted or serve any other legitimate purpose. In other 
instances of the same (or more culpable) conduct by other 
defendants, juries may have awarded only compensatory 
damages and refrained, on the basis of bias, caprice, or 
sympathy, from awarding punitive damages. Cf. Furr 
man v. Georgia, 408 U.S. 238, 309-10 (1972) (Stewart, 

'* Accord Lindeey v. Washington, 301 U.S. 307, 401 (1937) ("The 
Constitution forbids the application of nny new punitive measure 
to a crime already consummated, to the detriment or material dis¬ 
advantage of the wrongdoer.”); In rc Medley, 134 U.S. 100, 171 
(1890) ("no one can be criminally punished in this country except 
according to a law prescribed . . . before the imputed offense was 
committed, or by some law passed afterwards, by which the punish¬ 
ment is not increased”). 
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j concurring) (Capital punishment imposed under the 
challenged statute was “cruel and unusual in the same 
way that being struck by lightning is cruel and unusual. 
For of all the people convicted of (capital crimes], many 
just as reprehensible as these, the petitioners Iwere] 
among a capriciously selected random handful upon whom 
the sentence of death has in fact been imposed.”).' 4 

It is no answer for Vermont and others to assert that 
this is merely an exercise of jury discretion. See, e.g., 
Pezzano v. Bonneau, 133 Vt. 88, 90, 329 A.2d 659, 660. 
The authority that juries are exercising is not “discretion 
in the legal sense of that term, but . . . mere will. It is 
purely arbitrary and acknowledges neither guidance nor 
restraint.” Yick Wo v. Hopkins, 118 U.S. at 366-67 (re¬ 
viewing exercise of discretion in Fifth Amendment 
context). 

[Discretion, to be worthy of the name, is not un¬ 
channeled judgment; it is judgment guided by rea= 
son and kept within bounds. Otherwise, . . . “[i]t is 
always unknown: It is different in different men: 

. In the best it is oftentimes caprice: In the 
worst it is every vice, folly, and passion, to which 
human nature is liable.” 

McGautha v . Califotnixt y 402 U.S. 183, 285 (1971) 
(Brennan, Douglas & Marshall, JJ., dissenting). 

14 Problems with the standardless nature of punitive damages 
laws arise even in determinations of whether the requisite culpabil¬ 
ity has been established. Here, for example, the jury was told that 
punitive damages could be based on “extraordinary misconduct, 
“outrageous conduct/* or “a willful and wanton or reckless dis¬ 
regard of the plaintiff’s rights." C.A. 1180. None of those terms 
was defined. In Giaccio, the Court held “reprehensible," “improper, 
“outrageous to morality and justice," and “misconduct* impermis¬ 
sibly vague as tests for juries to employ in deciding whether to 
require an acquitted defendant to pay $230.95 in court coats. 382 
U.S. at 403. Sec also Smith v . Wade, 461 U.S. 30, 88 (1983) (Rehn. 
quist & Powell, JJ., & Burger, C.J., dissenting) (“a vaguely defined, 
elastic standard like ‘reckless indifference’ gives free reign to the 
biases and prejudice of juries”). 
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Nor is it prohibitively difficult for legislatures or courts 
to establish limits on, or objective standards for, puni¬ 
tive damages awards in order to ensure at least rough 
proportionality. Vermont, for example, has fixed maxi¬ 
mum criminal fines for the entire panoply of criminal 
acts (see, e.g., Appendix “C”) ; maximum civil penalties 
for a wide variety of civil misconduct (see, e.g., Appen¬ 
dix “B”) ; and maximum punitive damages for still other 
civil misconduct (see, e.g., Appendix “A”). Some of these 
fixed civil fines and punitive awards are for conduct that 
is similar in effect and culpability to antitrust conduct 
See, e.g., Vt. Stat. Ann. tit. 9, § 2461 (1984 & Supp. 
1986) (treble damages for consumer fraud); Vt. Stat. 
Ann. tit. 5, § 1819 (1972 & Supp. 1986) (civil fines of 
specified sums for granting or consenting to special re¬ 
bates). And, of course, Congress and dozens of state 
legislatures have established treble damages as the ap 
propriate punitive damages for antitrust conduct such as 
the predatory pricing at issue in this case. 

Nor has the application of these standardless laws, 
accompanied by an instruction that punitive damages are 
to punish and deter, generated a body of discernible, con¬ 
sistently applied common law guidelines. As the Court 
stated in another context: 

All of the so-called court-created conditions and 
standards still leave to the jury such broad and un¬ 
limited power . . . that the jurors must make deter¬ 
minations of the crucial issue upon their own no¬ 
tions of what the law should be instead of what it is. 

Giaccio, 382 U.S. at 403. 

Predictably, this system has resulted not in consistent 
application of sound principles, but in identifiable dis¬ 
crimination against at least one group: corporate de¬ 
fendants. Researchers for the RAND Institute of Civil 
Justice concluded that “[clorporate defendants are in 
fact more likely than individuals or public agents to be 


the target of [punitive damages] awards’" and that 
l4 [p]unitive awards against businesses were far larger 
than those against individuals in both personal injury 
and business/contract cases.” M. Peterson, S. Sarma & 
M. Stanley, Punitive Damages: Empirical Findings , supra 
n. 10 

The excessiveness of punitive damages also results 
from unchanneled discretion exercised by juries in fixing 
the amount of the awards after the decision to impose 
punishment has been made. In various opinions in the 
last two decades, the Court has explicitly stated as 
much. 15 

Once again, neither proportionality nor any other cog¬ 
nizable standard is likely to be satisfied under these con- 

i# See Gertz, 418 U.S. at 360 (punitive damages laws leave juries 
“free to use their discretion selectively to punish expressions of 
unpopular views'') (Powell, Marshall, Blackmun & Rehnquist, JJ.) ; 
Foust, 442 U.S. at 60 n.14 (“punitive damages may be employed to 
punish unpopular defendants”) (Marshall, J., joined by Brennan, 
Stewart, White & Powell, JJ.); Smith v. Wade, 461 U.S. at 59 
(“punitive damages are frequently based upon the caprice and 
prejudice of jurors”) (Rehnquist, J., Burger, C.J. & Powell, J. f 
dissenting); cf . City of Newport v. Fact Concerts, Inc., 453 U.S. 
247, 270 (1981) (“Because evidence of a tort-feasor’s wealth is 
traditionally admissible as a measure of the amount of punitive 
damages that should be awarded, the unlimited taxing power of 
a municipality may have a prejudicial impact on the jury, in effect 
encouraging it to impose a sizable award.”) (Blackmun, J., joined 
by Burger, C.J., Stewart, White, Powell & Rehnquist, JJ.) ; Rosen - 
bloom v. Metromedia , Inc., 403 U.S. at 74-75 (when punitive dam¬ 
ages “bear no relationship to the actual harm caused, they then 
serve essentially as spring-boards to jury assessment, without refer¬ 
ence to the primary legitimating compensatory function of the sys¬ 
tem, of an “infinitely wide range of penalties wholly unpredictable 
in amount. Further, I find it difficult to fathom why it may be 
necessary, in order to achieve its justifiable deterrence goals, for 
the State to permit punitive damages that bear no discernible rela¬ 
tionship to the actual harm caused.”) (Harlan, J., dissenting) ; 
id. at 84 (“This discretion allows juries to penalize heavily the 
unorthodox and the unpopular and exact little from others.”) 
(Marshall, J,, dissenting). 
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ditions. Because juries are not even told that the pun¬ 
ishment they inflict should be proportionate to the wrong¬ 
doing involved, and because they are not told what pun¬ 
ishments have been imposed for similar misconduct in 
other cases, any case-to-ease consistency in the relation^ 
ship between the severity of punishment and the gravity 
of wrongdoing must be purely fortuitous. Similarly, be¬ 
cause juries are not given any guidance regarding the 
principles of deterrence or retribution, any relationship 
between those principles and the juries’ awards must 
be wholly accidental. 

Moreover, effective deterrence does not require such 
untrammeled discretion. Deterrence theory assumes that 
potential actors will rationally weigh the benefits and 
costs likely to flow from contemplated wrongful conduct. 
Rational deterrence obtains, therefore, only if the actors 
are informed about the magnitude of the costs, including 
punishments, they are likely to incur if they engage in 
the proscribed conduct. If laws fail to establish standards 
for punitive damages awards, actors contemplating 
wrongful conduct can only guess at the likely conse¬ 
quences of their misdeeds. 

Rational deterrence also requires that punishment be 
imposed in the amount, and only in the amount, neces¬ 
sary to ensure that the actors’ expected costs (i.e., actual 
costs adjusted upward to account for the probability that 
the conduct will not be detected and successfully prosecuted 
by injured persons and that punishment will not be im¬ 
posed), will equal any gain that they would otherwise 
expect to obtain from the contemplated wrongful conduct. 
See H. Packer, The Limits of the Criminal Sanction 45- 
48 (1968) ; Ellis, Fairness and Efficiency in the Law of 
Punitive Damages , 56 S. Cal. L. Rev. 1, 23-24, 43-53 
(1982); Note, Punitive Damages for Libel, 98 Harv. 
L. Rev. 847, 849-51 (1985). Punishment in any other 
amount will either deter desirable activity or fail to 
deter undesirable activity. 

Punitive awards imposed pursuant to standardless jury 
submissions also fail to serve the state’s retributive pur¬ 


poses. The basic test of the propriety of punishment as 
retribution is that the punishment must be proportionate 
to the wrongdoing. See Wheeler, Toivard a Theory of 
Limited Punishment: An Examination of the Eighth 
Amendment, 24 Stan. L. Rev. 838, 846 (1972). Puni¬ 
tive damages imposed pursuant to standardless jury sub¬ 
missions violate the proportionality requirement, as al¬ 
ready shown above. 

The $6 million punitive award against Browning-Fer- 
ris in this case illustrates the vices of the standardless 
scheme. First, an award of that size was unpredictable. 
Browning-Ferris could not have known that its pricing 
activities could result in such an award. The highest re¬ 
ported prior punitive damages award under Vermont 
law, for any type of conduct of even the most heinous 
nature, had been only $300,000, in Greenmoss Builders, 
Inc. v. Dunn & Bradstreet, Inc., 143 Vt. 66, 461 A.2d 
414 (1983), aff'd, 472 U.S. 749 (1985). See Appendix 
“E.” 

Similarly the $6 million award was in the nature of an 
ex post facto increase in the punishment for Browning- 
Ferris’ conduct. All prior conduct of the same or greater 
degree of culpability, or that had caused actual harm 
equal to or greater than that caused by Browning-Ferris, 
had resulted in punitive damages in markedly lower 
amounts, or in no punitive damages at all. 

Further, and for the same reason, the $6 million puni¬ 
tive award cannot be said to be proportionate to the 
gravity of Browning-Ferris’ wrongdoing. It is improb¬ 
able that, in the 200-year history of Vermont, no more 
heinous act had ever been committed and presented to a 
jury by a plaintiff seeking punitive damages. It is even 
more improbable that, as implied by the twenty-to-one 
ratio between the $6 million award and the previous 
highest award of $300,000, Browning-Ferris’ pricing ac¬ 
tivities were approximately twenty times more heinous, 
harmful or difficult to deter than any previous act by any 
person or entity in Vermont history. 
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Finally, the $6 million punitive damages award cannot 
be said to be justified by the injury inflicted by Brown- 
ing-Ferris’ misconduct, or the wrongful gain that the 
misconduct might reasonably have been expected to gen¬ 
erate. The jury found that the injury was only $51,146. 
And the only “gain” derived by Browning-Ferris was its 
loss of greater and greater amounts of business to Kelco, 
such that Browning-Ferris ultimately had to leave the 
market altogether. Even if a substantial adjustment 
were made to account for the possibility that Browning- 
Ferris’ challenged pricing practices might have proved 
more successful, the sum required to deter such conduct 
would not approach $G million. 

In sum, it is apparent that punitive damages are im¬ 
posed in Vermont pursuant to laws that specify no limits, 
no required relationship to culpability, no required rela¬ 
tionship to the punishments for other acts of wrongdoing, 
and no other objective standards for determining when 
and in what amount they are to be imposed. Punitive 
awards thus imposed serve no valid state interest. 10 Un¬ 
der these circumstances, the state’s legislature, or its 
courts through common law development, should be re¬ 
quired to “replacfej arbitrary and wanton jury discre¬ 
tion with objective standards to guide, regularize, and 
make rationally reviewable the process for imposing 
[punishment|.” Woodson v. North Carolina, 428 U.S. 
280,303 (1976). 17 

19 As the Court previously has declared, ”[s] fates have no sub¬ 
stantial interest in securing for plaintiffs gratuitous awards of 
money damages far in excess of any actual injury.” Gcrtz v. Robert 
Welch, Inc.. 418 U.S. at 349. 

17 See generally United States v. Evans, 333 U.S. 483, 48(5 (1948) 
("In our system, so far at least as concerns the federal process, 
defining crimes and fixing penalties are legislative, not judicial 
functions.”); United States v. Uatchelder, 442 U.S. at 125-26 (dis¬ 
cussing “the legislature’s responsibility to fix criminal penalties”); 
Gregg v. Georgia, 428 U.S. at 174 n.19 (plurality opinion) (“legisla¬ 
tive measures adopted by the people’s chosen representatives pro¬ 
vide one important means of ascertaining contemporary values”). 


In particular, the state’s legislature or courts should 
be required to establish objective standards to guide and 
limit juries in determining when, and in what amounts, 
punitive awards may be imposed. At a bare minimum, 
if the state’s legislature and courts choose to continue to 
abdicate that responsibility, punitive) awards under that 
state’s laws should be subjected to heightened judicial 
scrutiny under the Eighth Amendment. 

II A PUNITIVE DAMAGES AWARD THAT EXCEEDS 
EVERY LEGISLATIVELY ESTABLISHED MAXI¬ 
MUM CRIMINAL FINE AND CIVIL FINE, IN¬ 
CLUDING LEGISLATIVELY ESTABLISHED PUN¬ 
ITIVE DAMAGES, FOR LIKE CONDUCT IN THE 
SAME AND OTHER STATES VIOLATES THE 
PROPORTIONALITY REQUIREMENT OF THE EX¬ 
CESSIVE FINES CLAUSE 

Even when a state has specified limits on the punish¬ 
ments permitted for various forms of wrongful conduct 
and has thereby provided objective guidelines regarding 
proportionality, a punishment ivithin those limits may 
nevertheless violate the Excessive Fines Clause. Solem, 
463 U.S. 277. In deciding whether such a violation exists, 

a court’s proportionality analysis under the Eighth 
Amendment should be guided by objective criteria, 
including (i) the gravity of the offense and the 
harshness of the penalty; (ii) the sentence imposed 
on other criminals in the same jurisdiction; and 
(iii) the sentences imposed for commission of the 
same crime in other jurisdictions. 

Solem, 463 U.S. at 292. 

Although that holding was articulated in the context 
of a proportionality analysis of a legislatively fixed maxi¬ 
mum prison sentence, the principle that Eighth Amend¬ 
ment proportionality analysis should be guided by objec¬ 
tive criteria applies with equal force to other forms of 
punishment, including civil fines. See Solem, 463 U.S. at 
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289 (“Eighth Amendment imposes 'parallel limitations’ 
on bail, fines, and other punishments” (quoting Ingra¬ 
ham , 430 U.S. at 664)) . If, as occurred here, the punish¬ 
ment has been imposed under a system with no specified 
limit or guideline, it can overcome its presumptive ex¬ 
cessiveness only if its relationship to the available ob¬ 
jective criteria can be demonstrated under a heightened 
Eighth Amendment scrutiny. 18 

The sources of relevant objective criteria are plentiful. 
To analyze the proportionality of a punitive damages 

18 The court of appeals below did not consider the Soiem propor¬ 
tionality criteria or any related criteria. Instead, because the puni¬ 
tive award was less than one percent of the defendants' net worth, 
the court concluded that the award “was not inconsistent with 
punitive damages levied in other jurisdictions against large cor¬ 
porations" and “was not motivated by prejudice.” 845 F.2d at 410. 

There is neither a retributive nor deterrent rationale for the 
court of appeals' approach. If a defendant is to be punished, it 
should be punished for the gravity of the misdeed (as roughly in¬ 
dicated, for example, by the harm caused or threatened), not for 
the fact of being large. Especially where the misdeed is a purely 
economic one, such as pricing activity, the defendant's status has 
no legitimate retributive role. 

Nor is a larger penalty necessary for deterrence. The size of the 
penalty needed for deterrence is determined by reference to the 
expected gain from the specific misconduct. Because it is often 
enough the case that the defendant's expected gain is equal to the 
plaintiff's expected loss (theft cases being one example), it makes 
sense to use compensatory damages as a rough measure of expected 
wrongful gain and, accordingly, as the basis for the appropriate 
punitive damages awards. But no such theory of deterrence makes 
the size of the penalty awarded for deterrence turn on the defend¬ 
ants wealth. To the contrary, in most instances, a penalty that, 
together with compensatory damages and other costs, is sufficient 
1° ma k e the expected cost exceed the expected gain will deter the 
undesirable conduct. C/. Smith v. Wade/461 U.S. at 94 (O'Connor, 
J., dissenting) ("awards of compensatory damages and attorney's 
fees already provide significant deterrence”). That will be true 
r^fardless of the actor's wealth; General Motors is no more likely 
than a small, specialty-car manufacturer to engage in misconduct 
w hose exp^^d cost exceeds the expected gain. 


award for a particular misdeed, a court can look to 
(1) the criminal fines imposed in other instances in the 
same and other jurisdictions; (2) civil fines authorized 
for similar conduct in the same state and in other states; 
(3) civil fines in the nature of legislatively fixed puni¬ 
tive damages awards (whether fixed dollar sums, fixed 
multiples of compensatory damages, or sums fixed in 
some other manner, such as by reference to reasonable 
attorney's fees) for similar and dissimilar conduct in the 
same state and in other states; and (4) punitive dam¬ 
ages awards imposed by juries, and upheld by courts 
applying meaningful standards, for similar and dissimilar 
conduct in the same state. 

To determine whether the $6 million punitive damages 
award in this case is excessive under the Eighth Amend¬ 
ment, the Court need not decide whether a punitive dam¬ 
ages award that exceeds any one, or even two or three, of 
these objective standards is excessive. That is because 
the award in this case exceeds all of them. The five 
charts attached as Appendices “A” through “E” to this 
brief demonstrate that the punitive damages award of $6 
million greatly exceeds every objective indicium of pro¬ 
portionality provided by the Vermont legislature, by 
other Vermont juries that have awarded punitive dam¬ 
ages, and by every other legislature in the United States 
(including Congress) that has specified permissible puni¬ 
tive damages or criminal fines for antitrust conduct such 
as predatory pricing. 1 * 

19 Appendix "A” shows that the Vermont legislature has specified 
various forms of limits on punitive damages awards for a wide 
variety of wrongful conduct. The $6 million punitive award here 
is more than 100 times larger than the compensatory damages; 
yet the largest multiple that the Vermont legislature has specified 
is a punitive award ten times the sum wrongfully obtained by the 
defendants, and the largest dollar sum specified is $10,000. 

Similarly, Appendix ”B” shows that the Vermont legislature has 
specified a wide variety of civil fines for a wide variety of 
wrongful conduct ranging from various fraudulent actions to dan- 
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Thus, to declare the award excessive, the Court need 
conclude only that, at a bare minimum, when a state 
establishes no predetermined maximum punitive damages 
that may be awarded for a particular type of misconduct 
and allows a jury unguided discretion to award whatever 
sum they might choose to award, a sum of punitive dam¬ 
ages awarded for that misconduct violates the Excessive 
Fines Clause if it exceeds (1) the maximum legislatively 
established criminal fine for conduct of the same or simi¬ 
lar gravity, (2) the maximum legislatively established 
civil fine for conduct of the same or similar gravity, 
(3) the maximum legislatively fixed punitive damages 
awards for misconduct of the same or similar gravity; 
and (4) the maximum discretionary punitive damages 
award in a final judgment for conduct of the same or 
similar gravity in the same state. 

In sum, the punitive damages judgment in this case 
vastly exceeds every legislatively established penalty, 


gerous uses of radioactive material. The punitive award in this 
case is some 300 times larger than the largest civil fine for which 
a dollar maximum is specified. 

Appendix “C M lists a wide variety of the legislatively established 
criminal fines in the State of Vermont. The punitive damages 
award in this case exceeds by millions of dollars, and by a multiple 
of more than 200, any specified fine for any nonviolent crime in the 
State of Vermont. 

Appendix "D” shows that the punitive damages award in this 
case also vastly exceeds the legislatively specified maximum puni¬ 
tive damages for predatory pricing activity in every one of the 
forty-three states that specifies a measure of punitive damages for 
antitrust conduct. See also 15 U.S.C. § 15 (1982) (specifying treble 
damages and reasonable attorneys' fees as relief in antitrust 
actions). 

Appendix ,4 E M shows that the judgment also exceeded every re¬ 
ported prior punitive damages award, for every type of conduct, 
no matter how serious, how violent, or how harmful, in the history 
of the State of Vermont. See, e.g ., Greenmoss Builders , Inc., 143 
Vt. 66, 461 A.2d 414 (punitive damages judgment of $300,000 
for libel). 


civil or criminal, for any form of nonviolent wrongful 
conduct in the State of Vermont, and every legislatively 
established punitive damages award for the identical con- 
ducb—predatory pricing=-in every state in the nation 
with a specified punitive damages award for that type of 
conduct If the Excessive Fines Clause's prohibition of 
disproportionate fines is to have any significance, it must 
require reversal of that judgment. 

CONCLUSION 

For the foregoing reasons, the judgment of the United 
States Court of Appeals for the Second Circuit affirming 
the district court's punitive damages judgment should be 
reversed. 
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Heinz J. Dielmann 


The European Economic 
Community’s Council 
Directive on Product Liability 

On June 25. 1985. the Council of the European Economic Community 
(EEC or Community) issued a Council Directive on the approximation of 
the laws, regulations and administrative provisions of the member states 
concerning liability for defective products. 1 The objectives of the Direc¬ 
tive are to harmonize the legal environment in the EEC with regard to 
product liability bv abolishing existing differences between the national 
laws of the member states, thus providing for more competitive equality, 
and to provide for increased consumer protection against the risks in¬ 
herent in modem technolbgicallproduction. In order to achieve these aims, 
the concept of liability without fault was introduced. 2 Apart from a few 
statutory exceptions.- this concept has hitherto been alien to the national 
laws of the member states. 

The concept of non-fault product liability w as first adopted by the Com¬ 
mission Recommendation of 1976. 4 The Commission Recommendation 
was then submitted to the European Parliament- and the Economic and 
Social! Committee 6 —both organizations suggesting changes—and in 1979 
a revised Commission Recommendation w^as sent to the European Council 


‘Deputy Executive Director. German American Chamber of Commerce. Inc., partner. 
Dielmann & Schoenberger. Frankfurt. 

II 28 0 J L Elr. Comm (No L 210/29) 29 < 19851 [hereinafter cited as Council Directs r]i 

2 Id at art l 

3 See infra text! accompanvmg notes 10^21 

4 O J No C 241 9 14 10 1976. p, 9 

5 Resolution of the European. Parliament . 22 O.J. Elr. Comm (No! C I2 n, 61). p SI. 
.19^9). 

6 Opinion of the Economic and Social-. Committee.. 22 O'J El r Comm iiNo C 1 1-4151 
iy (1979). 
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for approval. 7 After controversial discussions and various deadlocks dur¬ 
ing the following years, it became doubtful whether the EuropeanCouncil 
w'ould pass the Directive. The present Directive, w.hichi constitutes a 
compromise among the diverging interests of the various member states, 
was finally adopted during the Italian Presidency. 

Notwithstanding its broad^ scope. the Directive does not create any 
direct rights: of parties, injured by defective products, but instead obliges 
the member states to implement the Directive bv adopting laws, regula¬ 
tions and administrative provisions in compliance with the Directive not 
later than three years from the date of the Directive, i.e.. by June ?0: 
1988. According.to art. 189 of the Treaty of Rome establishing the EEC* 
a directive is binding upon each member state. Only when a member state 
fails to adopt implementing legislation within the time period set forth tm 
the directive will the provisions of the directive, tothe extent that they 
are unconditional and sufficiently precise. 9 be given direct effect. 

I. Concept of Non-Fault Liability 

In conformity with the Commission Recommendation, 10 art. 1 of the 
Council Directive provides for strict liability without regard to whether 
the producer can be charged with negligence. u The damaged party must 
demonstrate only that the product was defective and that the defect caused 
the injury. Apart from some statutory exceptions, this concept is unknown 
in the member states, where the additional requirement of negligence on 
the part of the producer is the rule. 12 The producer is negligent when he 
violates his duty of care with regard to the injured party. While the injured 
party is generally required to prove in a tort action that the defendant's 
action caused the damages and that the defendant was at fault, judicial 
opinions in some member states have shifted the burden of proof on the 
fault issue to the producer on the basis that the producer is much closer 
to his production process and that possible defects in the product are 
within his sphere of risk. 13 


T Commission Recommendation 22 O.J Ela. Comm. (No. C 27||'3l 3 0 9791 [hereinafter 
cited as Commission Recommendation].. 

8. Treaty Establishing the European Economic Community, done at Rome. March,25. 
1957: 298 U N T S 4 The official English text is found at 2 Common Mkt Rep (CCHi* 
3815 It is aUo published in Treaties Establishing the European Communities (Office for. 
Official Publications of the European Communities. 1979). 

9 Toepke. E.C Sets Standards on Product Liubihtw Europe. Nos Dec 1985. p 20; 

10; Commission Ret ommendiitum. supra note 7. 

II. Council Diret m e., uipranoie 1 . all I 

12 See Hollmann. Die ECi-Prokukthuttumtsru htltmen in 1985 Der Betrieb 2389 w \e.q 
& 2439 et seq, 

13. See Schwarz. Subagh. Peltzer &. Schuecking. Produ:entenhattuni> in den L SA mid 
in DeutsthlUnJ — Pntdui r Liabdu\ in (he L SA and'tn Germany 66 i English-German publi¬ 
cation. German American Chamber of Commerce 1^85); 
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In the Federal Republic of Germany, this shift in the burden of proof 
goes, back: to. the famous 1968 Huehnerpest (poultry disease) decision 14 
by the German Federal Supreme Court, which has been followed by- 
German courts ever since. The manufacturer is free of any liability when 
he succeeds in exonerating himself. This was. for instance, the case in 
the significant (winch) decision. 15 where a winch broke and the 

mine cage plunged to the bottom of the mine shaft causing miners to lose 
their lives. The manufacturer of the winch was able to escape liability by 
proving that the break was attributable to the inferior quality of the steel 
used in his w i mch.,that he had not been able to> recognize this fact and 
that he did not have reason to suspect that the otherwise dependable steel 
producer would supply a bad product. 

As a rare exception to the rule that a defendant in a tort action is only 
liable for fault, there are some special laws providing for strict liability in 
ton. In the Federal! Republic of Germany, the most important are: section 
84 of the Pharmaceutical Products Acu 16 under which the manufacturer 
of pharmaceutical products is liable even w ithout fault for damages caused 
by his products (the manufacturer's liability is limited to 2G0 million Ger¬ 
man marks per product'and 500.000 marks for each incident); the Atomic 
Energy Act. 17 providing for liability resulting from thermonuclear fission 
and radiation; section 22 of the Water Resources Management Act. 18 
providing for liability for damage caused by the emission of substances 
into waters; and section 7 of the Road Traffic Act. 19 providing that the 
owmer of a motor vehicle is liable for damages resulting from the operation 
of his vehicle except when the accident is unavoidable. 

Similarly in France. Belgium and Luxemburg, the owner (gardien) of 
an object is responsible for damages resulting from the use of that object, 20 
except in the case of an act of God! (force majeur). In Spain, a new 
Consumer Protection Act enacted in 1984 also provides for non-fault 
liability with regard to those products where strict regulations exist, such 
as food, pharmaceuticals, cosmetics, electrical appliances, vehicles, etc. 21 


14. German Fedfcral Supreme Court Gazette VI pi. 9.11. 

(5 German Federal Supreme Court deci mo n oli February 16. 197,2. in i'rr-ui-herunvsrrfht 
p 559 11972). 

16 Pharmaceutical Products Act of August; 24 19^6: Federal Gazette I9 7 6 L p. 2445 as 
amended on February 24. 1983. Federal Gazette 1983 11 p 169 

r Atomic Enengs Act of October 31. 1976. Federal Gazette 1976 I. p 3053. as amended 
on Jutv 15 . 1985. Federal Gazette 1985 L p I 565 

18 Water Resources Management Act of October 16. 1976,, Federal Gazette I9~6 II. p. 

>or. 

19 Road Traffic Act of December 19. 1952. Federal Gazette 1952 1. p 847 

20 Ssv Hollmann utpra, note 12. at 2390 1 

21 Ley 19 Julio 1984. num 26 84 Consumo General para la defensa dt lo* consumidores 
\ usuanos. Aranzadi. Repcrtono Cronoidgico de Legtslacion. 1984 volumem II.. primera 
edtoion 
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Since this act must be implemented by regulations, no'concrete experi¬ 
ences are available so far. 

II. Parties against Whom Claims May Be Asserted 

The second most significant feature of the new Council Directive is the 
expansion, of the scope of the parties against whom claims may be as¬ 
serted. :: Art. 3CI) of the Directive sets forth that the manufacturer of a 
finished product, as well as the supplier of any raw maternal or component 
part, is to be deemed a "producer.*' This is in conformity with: most 
European laws. Under German Ihw. for instance, the producer of the 
finished product and the producers of defective raw materials andi com¬ 
ponent! parts are jointly and severally liable. 23 However, the producer of 
the finished product can exonerate himself bv showing that he had rea¬ 
sonably investigated the suppliers and found them to be reliable and trust¬ 
worthy. The manufacturer is not required to conduct a costfv physical 
and technical inspection of the supplied parts. 

In contrast to most European laws, the Council Directive additionally 
provides for liability of "quasi-producers," i.e., parties who by putting 
their names, trade marks or other distinguishing features on the product 
hold themselves out to be producers. While this inclusion of "quasi- 
producers" is not altogether alien to the United States concept. German' 
courts have so far predominantly held that a party who. albeit under his 
own trade name, only markets a product manufactured by someone else, 
is not deemed a manufacturer for purposes of product liability; 24 he is 
thus not subject to the principles of product liability unless he had knowl¬ 
edge of previous accidents or of circumstances suggesting that'close in¬ 
spection was required. 

Parties who import commodities into the Community for sale. hire, 
lease or any form of distribution in the course of business may also be 
made parties to a product liability suit even though not holding themselves 
out as producers. 25 The reasoning behind this is that there should be at 
lleast one party within the Community who may be held liable. Where the 
producer of the product cannot be identified, a product liability claim may 
also be asserted against each supplier of the defective product unless he 
reveals the producer, or his own supplier. 26 the rationale being to protect 
consumers against "anonymous" products. By contrast, the various 
wholesale andi retail sales, levels are not subject to product liability under 


22: Council Directive supra note I. at an. 3tll ! ) 

23: Schwarz. Sabagh. Pcftzcr & Schueckine. supra note 13. at 52 

24 German: Federal Supreme Court, in: \ene Junuische Vrmhenschnft 1980;. p. 1219 

25 Council Directive supra n ole li. at ari 3<2i 

26 Id. at art 30) 
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German law.- except for possible claims of buyers under the theory of 
breach of express or implied warranties., These contractual claims., how¬ 
ever. can only be asserted where privity of contract exist s and thususually 
do not apply between the injured consumer and the producer. 

The Council Directive provides that multiple defendants share joint and 
several! liability. 28 The Directive does not address the issues of contrib¬ 
utory negligence or recourse between the defendants.. Since these issues 
are decided by the provisions of national!laws, which differ., some diver¬ 
gence of outcomes in similar cases, is to be expected. 

III. Product Defects 

The definition of product defects is based on customer expectations. 
The product is defective 2 ^ when-it does not provide the safety whichia 
person is entitled to expect, taking into account the presentation of the 
product. 30 its reasonably expected use. V| and the time when the product 
is put into circulation: ' 2 Criticism has been; voiced that this definition 
creates a subjective rather than an objective standard!and also that there 
is ambiguity concerning whether the definition refers to the expectations 
of a particular person who had suffered injury or to the expectations of 
a typical and reasonable consumer.^ Although the wording of the Direc¬ 
tive might be construed in the former way. I believe that it' is clear that 
the standard of the public in general, ue.. a reasonable consumer, is 
decisive. 

There is also doubt as to what point in time is decisive concerning the 
consumer expectations. Is it the time when the product was put into 
circulation or the time of the court decision? This question raises the 
problem of whether a product is deemed to be defective even where the 
defect was unforeseeable based on the state of scientific and technical 
knowledge at the time when it was put into circulation. Considering the 
^weeping scope of the wording of art. hill and! taking into account that 
art. 7fenexpressly provides a "state of the art ” defense for producers. 1 


Schwarz.,Sahaghi Peltzer & Sehuevking ..supra note ILV al 53 
C<Dtrti ln c supra note I ..at art..' 1 

19 U at art . h Concerning (he definition of product defects ..v,r Blbnk Z'utn Fchlvrhi-^ntt 
itrt Ru t>r.st hiav Rr<ulukihatfurn? Jtr h(t Kammis sum, in I4 7 K Dfir Bmrifh l"*25. 

von Huelsen. fsf.Jtc w >n dvr t (/-',\nan arwu ht'uvvnv Farm dir PhntitZx-nivnhat'Utnu' 
caff van*. L>n snn\>.. in 197? Rkhi dvr In tern a i ion vi t n WmrvcHvf-T ; ~v Landfermann. 
Dvr ct itvnUvrti Ru hthmcm arsi hUm Jur :ur- Hr* nliiklhutiunu- in 19X0 'Rk hi 

DfcR I N TERN A DON xjjfcN W)R!s(iMVMI IM 

30 Ctmru tl Dirrt in v. atpru note I at ant hiluai 

3 I Id, at:arti I h hi 

32 la at:am Nine). 

33 Hollrnann. supra, noie 1C. at'2392 
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believe that courts will interpret the consumer expectations ex post facto 
at the time of the court decisions and interpret ‘“defects*' in the broad 
sense used bv United States counts under the theory of strict liability.' 4 

As far as the use of the product is concerned, the Directive's wording 
provides that"the use to which it could reasonably be expected'that the 
product would be put** is decisive.- This wording constitutes a> change 
from the revised Commission Recommendation which provided that a 
product was defective when, “‘being used for the purpose for which it i s 
apparently: intended.*’ it fails to meet the consumer's reasonable expec¬ 
tations. 36 Under the Council Directive. the producer cannot rely on the 
consumer’s using his products only for a proper purpose, but must take 
a certain, degree of misuse into account unless this misuse deviates too 
much from reasonably foreseeable consumer behavior. The bounds, of 
reasonable behavior are nor strictly defined. This means in effect that 
producers have to take precautions against possible misuse and alko give 
adequate warnings that particular forms of misuse could result in injury 
to the consumer 

IV. Defenses to the Claim 

White the Directive leaves the issues of contributory negligence and 
assumption of risk to the national laws of the member states. 37 it expressly 
provides in art. 7 for special defenses on which the producer must bear 
the burden of proof. The first such defense refers to the situation where 
the producer did not put the product into circulation. 38 A second form of 
defense is proof that' the defect which caused the damage probably did' 
not exist at the time when the product was put into circulation or that 
the defect came into being later. 39 The key word here is “probably.” 
Under the laws in most European countries, the injured party must show 
that the defect existed at the time the product was put into circulation. 4 * 1 
Although the courts have partially relaxed this burden of proof, the Coun- 
cil Directive works to the producer's disadvantage 41 because this proof 
might be difficult, especially where the defect is discovered many years 
after production. Although the producer must' show only a probability. 
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he still does bear the ultimate burden of proof; thus, where no real! evi¬ 
dence is-available, courts must decide in; favor of the consumer. 

The producer is not liable when the product was not'manufactured 1 'for 
sale or any other form of distribution for commercial purposes nor manr 
ufactured or distributed! by him in the course of his business, 4: This 
defense creates an exemption for articles made for private use or con¬ 
sumption and products of hobbies. 

Another possible defense is that the defect was due to the product’s 
compliance with mandatory regulations issued bv public authorities. 4v 
Thiswording could be misunderstood. It does not mean that the producer 
is free of liability when he observed the official safety standards—this, 
wouldnot suffice to exonerate the producer. Likew ise, the producer would 
not be automatically exonerated if he complied with the norms and stan^ 
dards in the industry. What it means is that the producer is free of liability 
if the legal requirements were the cause of the defect. Certainly, this 
requirement'will rarely be met. and the defense willl probably not be raised 
very often. 

A more important defense whichiis open to producers is the "state of 
the art” defense which provides that the producer shall not be liable when 
he proves that considering the state of scientific and technical! know ledge 
at the time the product was put into circulation there was no way of 
knowing that the defect existed. 44 This "state of the art” defense, which 
had not been included in the Commission Recommendation. 4 ' was brought 
in as a concession, and otherwise the Directive would probably not have 
passed. The concern shared by some member states and European in¬ 
dustry was that technical and scientific development would : be adversely 
affected because costs for compensation of damages and insurance pre¬ 
miums would be prohibitive. Introduction of new products would be sub¬ 
ject to excessively high risks. 

The "state of the art” defense dbes not limit! the producer's duty of 
care to observe and monitor his products subsequent'to introduction and 
thus to minimize risks to the consumers. This duty is acknowledged in 
most European' countries. For example, the German Federal Supreme 
Court held in the famous Esrif case 4 * that the producer was to be charged 
with negligence in product supervision, where prior to the plaintiffs ac¬ 
cident the producer had a duty to recall the product from the market or 
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to at least give more specific instructions and warnings concerning the 
dangers involved ini its application. Other cases are on the same line. 

According to art, 15(1 Mb)-of the Directive, the member states are free 
to provide in legislation that the exonerating “state of the art*' defense 
will not be admitted. This option was,designed to give the member states 
the opportunity to'retain Idws and regulations which provide for strict 
liability, such as the German Pharmaceutical Products Act. 4 " Whether the 
member states will by way of derogation provide for additional legislation, 
is hard to predict. It is my view that this is not very likely and that it is, 
not advisable to expand the scope of liability, 

Last but not least. the Council Directive provides a special defense to* 
the supplier of a component. 48 The manufacturer of a component pan is, 
free of liability if he can show that the defect is not attributable to the 
inferior quality, of his product, but rather to the design of the finished 
product in which the component part has been installed or to the instruc¬ 
tions given by the producer of the finished product. Although this wording 
only mentions the supplier of components, it seems obvious that the 
defense would also be available to suppliers of raw materials. One might 
argue that this defense is not necessary because in this situation the 
supplied product' is, simply not defective. However, the express availability 
of the defense makes it clear that the injured party bears only the burden 
of proof that the finished 'pnodUct is defective, leaving the supplier of the 
component' to prove that the defect was attributable to the other causes 
cited. 

V. Extent of Recoverable Damages 

Article 9 of the Council Directive provides for compensation of damages 
caused by death or personal injury. Whether damages to property should 
also be recoverable was controversiall The Council Directive now pro¬ 
vides that if the defective product eauseddamage or destruction to other 
commercial objects, damages are not recoverable. 49 However, damages 
for items ordinarily intended for private use or consumption'are recover¬ 
able.' 0 object to a' threshold deduction of 500 European Currency Units 
(ECU)—about S 480. This threshold should serve to deter excessive lit¬ 
igation in minor cases. 

As far as damages for death or personal injury are concerned, the 
Council Directive—in deviation from the Commission Recommendation 
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which set a ceiling of twenty-five million ECU 51 —does not set a financial 
limit on the producer's liability. This point has beem very controversial, 
and the German delegation had pleaded for a limitation on liability. Still, 
the Directive does recognize that a system of non-fault liability without' 
an upper limit might contravene legal traditions in most member states 
and therefore be inappropriate. Art. 16 therefore leaves an option tothe 
member states to deviate from the principle of unlimited liability by pro¬ 
viding for a limit on the producer s total liability for damages resulting 
from, death or personal injury This limit may not be less than'seventy 
million ECU. 5 - equaling approximately S million. Considering the po¬ 
sition the German delegation'had taken during the negotiations, it is my 
belief that the German legislation will exercise the option and provide for 
a financial ceiling on producers’ liability. 

The Council Directive—unlike the United States legal,system of product 
liability—does not provide for punitive damages or for compensation for 
pain and suffering and other non-material damages. With'regard to those 
damages, the national provisions shall! apply:- 1 In the Federall Republic 
of Germany, liability is generally limited to compensatory damages. 541 
However, in case of injury to the body or healthi or in the case of dep¬ 
rivation of liberty, even non-pecumary damages, i.e.. damages for pain 
and suffering, are recoverable under section 847 of the German Civil 
Code. 55 Where the injury, results in the death of a person, under German 
law the dependents have no right of their own for pain and suffering. 
Compared to the awards rendered by United States courts. the maximum 
awards and also the average awards rendered by German and other Eu¬ 
ropean courts are much lower. 

VI. Conclusion 

The Council! Directive’s goal!is to provide for improved consumer pro¬ 
tection by introducing the principle of non-fault liability on the part of 
producers, which with a'few statutory exceptions has hitherto been alien 
to the European legal systems. The Directive also expands the scope of 
parties against whom a product liability claim may be asserted, thus chang¬ 
ing the legal concept of “producers' liability” to a concept of “product 
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OVERVIEW OF THE KRAFT CRISIS MANAGEMENT PROGRAM 


The following is a general outline of the Kraft Crisis Management Pro¬ 
gram; Key components of the Program include: 

A Crisis Task Force; 

An Alerting System for Task Force members and 
other key personnel; 

A Crisis Communication Center; 

A Consumer Hotline; 

A Telecommunications Network; and 

"White Papers" on various types of product contam¬ 
ination. 

The Crisis Task Force 

The Crisis Task Force is comprised of: 

A Crisis Coordinator from the Law Department (Don 
Carlin); 

A representative of the Corporate Communications 
Department (Mardie MacKimm); 

A representative of the Quality Assurance Department 
(Ron Case); 

A representative of the Consumer Affairs Department 
(Eloise McKitric); 

A Kraft security officer (John Hogan); 

A representative of the Systems Department (Don 
Abel); and 

A food and drug law attorney (Ed Thompson); 

The current members of the Kraft Task Force, who have worked together om the 

Task Force for several years, have dealt with at least one hundred mini-crises and 
several major ones. This is an important advantage in dealing with situations in an 
efficient manner without overreacting yet protecting the corporation’s image and 
minimizing liability. 

There is at least one back-up individual for each member of the Task Force. 
In addition, there are a number of individuals identified who may become involved 
in some, but not, all situations. For example, the Senior Vice President of Human 
Resources has been identified as an ancillary member of the Task Force. He would: 
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only be called upon, however, if a large number of employees were directly affected 
by the situation (e.g., a plant explosion) or if a communication or message to all 
employees were deemed appropriate* As with the regular members of the Task 
Force, all ancillary members have a designated back-upi 
Alerting System 

There is a time-tested alerting system for the members and ancillary members 
of the Task Force. Each member of the Task Force has a pager, and a wallet card 
is provided to each member of management, as well as each member of the Task 
Force, which lists the office, home, and pager telephone numbers of each member 
of the Task Force, and the office and home telephone numbers of each member of 
senior management. In addition, Task Force members, as well as the Security Guard 
Station at Glenview Headquarters, have a binder which contains the office and home 
telephone numbers of all of the ancillary members and their back-ups, plus several 
other telephone numbers at which members of the Task Force might be reached in 
an emergency. 

When a situation arises which is, or could develop into, a crisis, the Crisis 
Coordinator is to be called immediately. If he is not available, another member of 
the Task Force will be called!. If, in the judgment of the Crisis Coordinator, the 
matter is not serious at the time of the call, he will ask to be kept informed and 
might! not notify any other members of the Task Force. If he believes the situation 
could develop into a crisis, he notifies the other members and asks them to remain 
available and be certain he has a number at which they can be reached. If there 
is an actual crisis, assignments and directions are given to the Task Force members 
immediately. It is the responsibility of the Crisis Coordinator to keep senior 
management advised of any situation that could be, or is, a crisis. 

Perhaps the single most important lesson the Kraft Task Force learned as it 
developed the Crisis Management Program is the need to channel all communications 
through the Crisis Coordinator. During a crisis, it is imperative that decisions be 
based upon the most recent and accurate set of facts. Further, key members of the 
Task Force cannot work efficiently if they must repeat the same narrative four or 
five times to other members of the Task Force. 
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Crisis Communications Center 

The fifth flbor of the West building of the Glenview Headquarters complex 
can be converted into a Crisis Communications Center in approximately two hours 
during a normal work day or in approximately four hours if support personnel must 
be contacted at home and asked to come in. The Center includes a conference room 
converted to accommodate fifteen Consumer Hotline phones in sound proof carrels, 
an adjoining conference room to be used as a briefing room/training center for the 
Hotline operators, a media room wired to accommodate seven phones for receiving 
media calls, a media conference/strategy room, a media monitoring room permitting 
three different television stations to be viewed and taped simultaneously, an 
additional "executive” conference room, private offices set aside for each member 
of the Task Force plus an additional private office for a medical adviser, and the 
Business Research Library converted to accommodate an additional twenty Consumer 
Hotline phones with carrels. 

Consumer Hotline 

The Consumer Services Department has a list of the names, addresses, and 
office and home phone numbers of two hundred employees in the Glenview complex 
who have been trained to receive consumer calls during a crisis and to complete a 
specially designed form for each call. Approximately 45 persons would form a 
"shift" during a crisis, with 35 on the phones and the others providing relief, 
assistance, and supervision. The Consumer Hotline, with 35 telephones in service, 
is activated only when it is necessary to communicate directly with consumers, either 
to reassure them, to make certain they are aware of relevant product codes, or to 
receive information from them. The Hotline is activated, as a practical matter, 
when an 800 number which has been reserved solely for this purpose, is published 
ini a press release, or is otherwise communicated to the media. 

When it appears that the Consumer Hotline may be activated, the Consumer 
Affairs Department and the Corporate Communications Department prepare 
questions and answers based upon the information then available, and these questions 
and answers are updated regularly during a crisis. Each telephone operator has a 
set of questions and answers to use w-hile he or she speaks to a consumer. However, 
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if a question is asked to which the operator does not have an answer, the operator 
will!try to obtain the answer while the consumer is on the line (through a supervisor)' 
or will call the consumer back. All telephone personnel are briefed for 30 minutes 
before they go on duty and are debriefed before they go off duty. 
Telecommunications Network 

The Telecommunications Network includes a system for handling three levels 
of consumer call volume. During normal working hours, the Consumer Hotline at 
the Old Orchard building is capable of handling six consumer calls simultaneously, 
although calls may be held if all lines are busy. If a mini-crisis develops, this 
capability can be immediately increased to 14. If there is a more serious crisis, the 
capability can be increased to 35 with all calls being routed to the Crisis Com¬ 
munication Center. The Old Orchard facility will' remain operative to handle 
noncrisis-related consumer calls. 

The system also makes it possible to provide a short recorded message (: e.g 
one containing the content of the press release and a list of suspect product codes) 
plus a statement which invites the caller to stay on the line at the conclusion of the 
message if he or she has a specific questiom This permits communication with 
many more consumers. It may also be possible to obtain from AT&T a 900 number 
which can provide 12,000 recorded messages simultaneously and which can furnish 
consumers with an 800 number tocall 1 if they have further questions. 

The Telecommunications Network also permits instantaneous switching of 
consumer calls to the Crisis Communication Center from other locations, such as 
the Dairy Group’s Headquarters in Philadelphia, It provides for the installation of 
phones in the Crisis Communication Center, the provision of separate numbers for 
the assigned private offices in the Center, and includes a telephone switching device 
which makes it possible to arrange a conference call with up to 25 participants if 
desired. Speaker phones can also be set up in the board room, the executive dining 
rooms, and ail conference rooms. 

White Papers 

At the time of the Listeria recall a few years ago, it became apparent that 
there was not sufficient knowledge readily available within Kraft about that 
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microorganism and Listeriosis to answer questions or make accurate statements: to 
the media. Accordingly,, an expert was commissioned to prepare a scientific paper 
on a number of topics. Corporate Communications then rewrote the paper so that 
it provided the information in a form in which it could be easily communicated 
and prepared questions and answers as w'ell. The papers provided such information 
as the prevalence of the microorganism in the environment, the normal symptoms 
of someone who becomes ill, any other unusual symptoms, what type of person is 
most at risk, the incubation period, and how the microorganism enters the food 
supply, and so on. 

Other Considerations 

The Kraft Crisis Management Program is not limited to product defects. It 
can also respond to actual tampering, threats of tampering, product extortion, 
kidnapping, and major catastrophes such as plant explosions, and earthquakes. Nor 
is it limited to Glenview. There will eventually be a mini-plan in place at all of 
the company’s facilities. 
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Effective: 7/1/88 

Sec. I 

10.A. 


TITLE: DEFECTIVE PRODUCTS ANO RECALLS 

SUBJECTS COVERED: Recall Policy • 

Recall Class/Type of Hazard 
Decision to Withdraw or Recall 
Recall Effectiveness Reporting 
Field Sales Identified Hazard 
Product Liability 
Sales Function Action Group 
Crisis Co«1tte« 

Vice President - Sales 
Sales Recall Coordinator 
Central Sales Administration Crisis 
CoMunlcation Center 
Retail Coordinator 
Field Sales 
Appendix 

Product Contingency Action Plan 
Recall Plan 

Sales Function Action Group 
Gelco Rapldraft Instructions 
Product Recall Effectiveness Log 

POSITIONING STATEMENT: 

It Is the policy of General Foods USA to withdraw or recall products from 

customers or consumers when product quality criteria fall to meet critical 

specifications or present a danger to health. The purpose of this policy and 
procedure is to clearly outline the roles and responsibilities related to the 
recall' of defective products and the subsequent pick-up from our customers by 
General Foods USA Field Sales Personnel. 

POLICY: 

General Foods USA must respond to product safety problems when they occur with 
a sense of urgency to protect our consumers and franchises. All Divisions will 
conduct a continuous review of pertinent defect information dealing with 

product quality faults and respond by appropriate prudent action to the 

severity of the problem. The Crisis Committee is established to have a group of 
experts that can be convened expeditiously to prevent or manage highly volatile 
product situations requiring irrmediate remedial action. 
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Effective: 7/1/88 


Sec. I 


10.A. 


POLICY (continued) 


The Crisis Committee under the leadership ofi the Senior Vice President of 
Quality Science and Technology will serve as a resource to the appropriate 
General Manager and ultimately to the Chief Executive Officer General Foods USA 
who will make the final decision on all crisis issues. 

The Field Sales Action Group as well as other technical and sales resources 
will give full support to the Crisis Committee. The health hazard evaluation 
must be a technical and medical safety-oriented procedure. The Crisis Committee 
will coordinate all activities, recommendations and presentation to the Company 
President and the Chief Executive Officer for a final decision on actions to be 
taken. 

Serious health or safety threats will be treated as emergencies and; products 
will be embargoed from sale or recalled from appropriate levels of distribution 
or from consumers, if appropriate. 


Recall Class/ Hazard Type 

A product withdrawal, for purposes of definition in this policy, Is a 
product removal involving no violations or only minor violations that would 
not normally be subject to legal action. A product recall Involves a 
product defect which has safety or health implications and may be further 
classified* as follows: 


Recall Class 


Hazard 


I A situation in which there Is. a reasonable probability that 
the use of, or exposure to, a violative product will cause 
serious adverse health consequences or death. 

II A situation in which the use of, or exposure to, a 
violative product may cause temporary or medically 
reversible adverse health consequences or where the 



probability 
remote. 

of 

serious 

adverse 

health. 

consequences 

III 

A situation 

in 

which 

the use 

of, or 

exposure to 


violative product is not like!y to cause adverse health 
consequences. 


* Classification corresponds to FDA Recall Procedures, 2/18/76. 
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Effective: 7/1/88 


Sec. X 


10. A. 


POLICY (continued) 

Decision to Withdraw or Recall 

When the decision Is made to withdraw on recall a product, the procedures 
to liocate and remove products will be put into action as soon as possible. 
When in doubt, the intent Is to act conservatively and responsibly in order 
to protect consumers and the long-term objectives of General Foods USA. 
Risk-taking for cost avoidance purposes on a short-term basis must be 
subordinated to consumer safety and to the potential long term Impact on 
the franchise. Each defect circumstance will be considered unique and 
require its own recall strategy. It is the responsibility of the Crisis 
Committee to determine those steps required in each case. 

General Foods is required to notify the FDA if and when we initiate a 
recalil. All recall notices will be reviewed with the FDA prior to issuance 
by the liaw Department. 


Recall Effectiveness Reporting 

In the event of a recall, General Foods will be required to take certain 
actions to ensure that the recall was effective and to file reports with 
the Food and Drug Administration showing actions were actually taken. In 
order to file these reports, it is essential that accurate records be 
maintained with respect to each action. 

Sales has the primary responsibility to notify our customers of any product 
recalls. Copies of the recall notice, conspicuously marked URGENT, should 
be sent to all direct customers by telefax, telegram, mallgram or first 
class mall (In envelopes prominently marked URGENT). Follow-up contacts 
and contacts with retail customers should then be made by either telephone 
or personal visit. Whatever the means of communication, it is important 
that we conduct the recall In a way that is designed to cause the customer 
to remember the contact. In addition when GF representatives visit stores 
to pick up product, they should announce themselves to the store manager 
and leave a copy of the recall notice, whether or not they actually find 
the recalled product in the store. 

Each person involved with the recall must maintain a log of customer 
contacts and actions taken. This is required for review by the Food : and 
Drug Administration. A copy of all logs will! be forwarded to the Retail 
Coordinator for review and reporting to management on the actions taken 
during the recall. 

There is a presumption on the part of the FDA that customers will return 
products to the manufacturer In response to the recall notice. Therefore, 
the FDA requires the manufacturer to conduct recall effectiveness checks in 
accordance with a procedure, suggested by the FDA, to ensure that retail 
stores, in fact, receive copies of the recall notice. The log of our 
activities is required to comply with the FDA requirements. 
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Effective: 7/1/88 


Sec. I 


10. A. 


POLICY (continued) 

Recall Effectiveness Reporting (continued) 

The FDA may require General Foods to conduct recall effectiveness checks at 
a larger percentage of retail stores than is represented by our salies trip 
lists. This is because wholesale customers often ship our products to 
retailers which are not normally visited by GF sales representatives. While 
these wholesale customers are expected to send copies of the recall notice 
to their customers, FOA requires manufacturers to conduct effectiveness 
checks to make sure that this happens. When this situation arises, visits 
and calls to trip list customers should be supplemented by telephone calls 
to other retailers until we have contacted at least the minimum percentage 
of retail stores required by the FDA. 

After we have completed the recall, the FDA will send out inspectors to ask 
retailers if they were informed of the recall. 


PROCEDURE: 


FIELD SALES IDENTIFIED HAZARD 

In the event a potential health hazard situation Is identified by the Field 
Sales Organization the following actions are to be taken: 

The individual In the Field Sales Organization who identifies the 
potential hazard Is to record all information related to the hazard 
and immediately contact their District Manager. The following 
information must be provided: 

Source of information (customer, consumer, media, etc.):, 
brand, size, flavor, code date,type of problem and 
location. 

The District Manager will immediately contact their Regional 
Manager, with full details of the potential hazard. 

The Regional Manager will immediately contact their National Sales 
Oirector who will advise the Vice President of Sales or his 
alternate (see Sales Function Action Group in appendix 3). 

The Vice President of Salles or the alternate will convene the Crisis 
Committee. 

In the event that the next higher level indicated above is not able 
to be reached the individual is to contact the Sales Recall 
Coordinator or alternate in White Plains (See appendix 3). 
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Effective: 7/1/88 


Sec. I 


10. A. 


PROCEDURE: (continued) 

PROOUCT LIABILITY 

General Foods product liability insurance provides that all General Foods 
customers are automatically carried as additional insured parties with 
respect to any product liability claim involving a product manufactured or 
distributed by General Foods. A defense will be provided, and 
indemnification, if necessary. It is not necessary for customers to obtain 
a certificate of insurance in order to obtain coverage under General Foods 
product policies. 


SALES FUNCTION ACTION GROUP 

The Crisis Committee through the Vice President of Sales or the alternate 
will notify the Sales Recal1'Coordinator of specific actions to be taken. 

The Sales Recall Coordinator will activate the Central Sales Administration 
(CSA) Crisis Communication Center. 

The CSA Crisis Communication Center will: 

1. Act as the official Sales Communication Center for all product issues or 
recalls: 

Receive all instructions from the Crisis Conmittee through the Sales 
Recall Coordinator. 

Maintain a complete listing of all Sales Forces to include location., 
mailing address, telephone and FAX numbers. 

2. Disseminate all official communications from the Crisis Committee: 

Notify all involved Field Sales Organizations. 

Notify all direct customers through the Field Sales Organization. 

Refer all questions or issues from customers or Field Sales to the 
Crisis Committee through the Sales Recall Coordinator. 


Supersedes New 


Page 5 of 13 


Sou rce: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 


2025865451 




Effective: 7/1/88 


Sec. I 


10. A. 


PROCEDURE: (continued) 


SALES FUNCTION ACTION GROUPS (continued) 

3. Communicate and coordinate all product recalls: 


Prepare and review all documents and communications to be 
transmitted to Field Sales and customers for clarity, accuracy and 
completeness. 

Prepare customer recall letter for the Vice President of Sales 
signature. 

- Insure that aili appropriate locations receive complete documentation 
on recall by the fastest most appropriate method (FAX, Overnight 
Mail, TWX, computer). 

4. Establish payment procedure and accounting controls for the pick-up of 
product: 

Special deal numbers will be established for each recall. 

Payments may be made through the Gelco Pay-by-Draft system or cash 
(see appendix 4) from existing trust fund and documented on expense 
reports. 

5. Direct D-SSO activities to support recall: 

Contact D-SSD Management (General Manager or Operations Manager) 
early in the process. D-SSD field personnel are likely to receive 
Inquiries from the media and should be fully informed on the 
situation and their proper response. 

Conduct code date audits at all Field locations to determine the 
presence of the affected product; freeze existing inventories and 
impending customer shipments. 

- Determine the customer locations which were likely recipients of the 
affected product (records are maintained by month and year, not by 
lot or specific code date). 

Should any affected product be intransit to customer warehouses, 
notify the carrier(s) to return the product to a location designated' 
by D-SSD. 

Arrange for storage and quarantine of returned product. 
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Sec. I 


10.A. 


PROCEDURE: (continued) 


SALES FUNCTION ACTION GROUPS (continued) 


6. Record all communications and actions: 

Document all Incoming and outgoing communications and actions taken. 

Develop a summary report of all! communications and actions taken for 
the Crisis Committee. 

7. Solicit support of other companies resources, if needed, to effect 
product pick-up. 

8. Provide additional support to the Crisis Committee as required or 
requested. 

The Retail: Coordinator will be the liaison between the Crisis Committee and 
the field 7 sales organization. The Retail Coordinator will be responsible 
for directing the activities of the field sales organization during the 
recall: and reporting their activities and effectiveness to management, in 
compliance with FDA requirements. 

Field Sales will be responsible for notifying all direct customers of a 
product recall. Additionally, field sales will be required to: 

Pick up product off retail shelves. 

Pick up product from consignment warehouses. 

Communicate product return instructions to customers and authorize 
return to central location. 

Record all activities in a Product Recall Effectiveness Log (See 
appendix 5). 

Forward a copy of all logs to the Retail Coordinator when the recall is 
completed. 


APPENDIX 

1. Product Contingency Action Plan 

2. Recall Plan 

3. Sales Function Action Group 

4. Gelco Rapldraft Instructions 

5. Product Recall Effectiveness Log 
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VII. Materials for Legal 
Department Sessions 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 



LEGAL DEPARTMENT SESSIONS 


PURPOSE On Wednesday morning, after the conclusion of the product 
liability and product recall panel; the conference will change its focus from key 
business andi legal!issues to a series of sessions specifically concerning the organization 
and operations of the legal department. The purpose of these sessions is to provide 
lawyers from different operating companies an opportunity to exchange their views 
on departmental operations and in so doing identify strategies to ensure that the 
department maintains a standard of excellence. 


GENERAL COUNSEL PRESENTATIONS The first segment of the legal 
department sessions consists of general counsel presentations describing the parent 
and' operating company legal departments individually. These presentations will 
supplement the legal department overview in Tab III of this notebook by providing 
additional information about the various departments and their approaches to in- 
house practice. 

BREAKOUT SESSIONS After the general counsel presentations, the group 
will divide into nine discussion groups, each of which will have a cross-section of 
the company’s lawyers. The breakout groups will meet simultaneously for two hours 
of discussion. 

Discussion Leaders/Reporters Each breakout group has a discussion leader 
who will ensure that the group gives full attention to the topics under discussiom 
In addition, the discussion leaders will report back to the plenary session on the last 
morning of the conference. Each report should summarize the group’s discussion 
and present any recommendations which the group may have. The reports should 
last approximately 10 minutes a piece. The discussion leaders/reporters should feel 
free to meet after the breakout sessions and compare their groups’ respective views 
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of the issues under consideration. After the reports have been given, the reporters 
will sit as a panel to answer questions from the audience. The discussion lead¬ 
ers/reporters are identified in the list of breakout group assignments. 

Topics The breakout sessions will address a total of five broad topics related^ 
to legal department operations -- department structure, sharing legal resources, 
computerization, recruiting , and outside counsel . Allgroups should discuss department 
structure and sharing legal resources. In addition, one of the other three topics has 
been assigned to each group for discussion. Time permitting, the groups should 
feel free to discuss the remaining topics as well. 

Composition of Groups The groups are made up of lawyers from different 
companies whose major practice areas are similar and of lawyers from the same 
foreign country. The groups are composed in this way solely to provide a common 
context in which to discuss procedural and organizational issues. 
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SUGGESTED QUESTIONS FOR DISCUSSION 


A. Department Organization and Operation f All Groups ) 

1. What are the advantages and disadvantages associated with organizing 
lawyers to reflect operating company structure (: Le . assignment to a 
particular business division) versus organization according to legal 
specialty? 

2. What is the functional' difference between proactive and reactive 
lawyering? How do those concepts currently come into play in each 
department’s day to day practice? How should they? 

3. What is the relationship between'the individual legal departments and 
their clients? Would more or less client contact be useful? 

4i. IS work evenly distributed within the departments? (See also Question 
BA) - 

B. Sharing Legal Resources ( All Groups Y 

1. Is there a need for greater sharing of legal resources within the legal 
department? 

2. What areas or issues (e.g. development of antitrust or other compliance 
programs) are best! suited for coordination among the individual legal 
departments? 

3. What are the best methods for sharing resources or for coordinating 
otherwise independent activities? 
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4. Is it practical to distribute the legal work related to one operating 
company to another operating company’s legal department? Under 
what circumstances? 

C. Computerization ( Groups E, H t I ) 

1. Would additional computer systems make the department more effi¬ 
cient? 

2. What types of systems (e.g. electronic maiH matter tracking, brief 
banks, electronic document transfers, etc.) would be most useful? 

3. Have your outside counsel developed or used computer systems on 
your behalf? Have those systems been satisfactory in terms of cost, 
utility, and ease of use? 

4. What role has your company’s Information Services Department played 
in developing and maintaining any systems which you use? 

D Recruiting, Training, And Compensation ( Groups C T D r G } 

1. What are the advantages and disadvantages associated with hiring 
lawyers immediately or soon after they finish law school? 

2. Should there be an emphasis on hiring more senior attorneys? 

3. Have there been any difficulties in attracting lawyers to work for the 
company? What can be done? 

4. How is training handled? Are attorneys satisfied with the training 
they receive? 
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5. Are pay structures compatible with those at private law firms? Can 
they be? 

E. Outside Counsel (Groups A, B, F) 

1. For what types of matters are outside counsel most useful? 

2. For what types of matters should outside counsel not be used? 

3. At what stage of a project should outside counsel be consulted? 

4. What should the criteria and procedures be for selecting outside 
counsel? 

5. How should the use of outside counsel by non-lawyers, if any, be 
controlled or monitored? 

6. What are the best techniques for managing outside counsel once they 
have been retained? 

7. What policies regarding conflicts of interest should be adopted on a 
company-wide basis? 1 

8. Should^ the company make a greater effort to use minority counsel? 
What is the best way to do so? 


Source: https://www.industrydocuments.ucsf.edu/docs/ylclOOOO 


2025865459 





BREAKOUT GROUP ASSIGNMENTS 


GROUP A (Plaza Ballroom I) 


Bailey 

Kraft General Foods Group 

Canada 

Brooks 

Philip Morris 

United States 

Campbell 

Kraft General Foods Group 

Canada 

Carrillo 

Kraft General Foods Group 

Mexico 

Cash 

Kraft General Foods Group 

Great Britain 

Cross 

Kraft General Foods Group 

Canada 

Dulles 

Philip Morris 

Switzerland 

Flfcischmann-Fellowes 

Kraft General Foods Group 

United States 

Frey 

Kraft General Foods Group 

France 

Hargrave 

Philip Morris 

Australia 

Heeringa 

Philip Morris 

Holland 

Johnson^ F. 

Kraft General Foods Group 

Canada^ 

Martin-Cuccio 

Philip Morris 

Switzerland 

Milliken 

Philip Morris 

Australia 

Pijnenburg 

Philip Morris 

Holland 

Poliak 

Philip Morris 

United States 

GROUP B (Plaza Ballroom II) 


Beecken 

Philip Morris 

Germany. 

Celentano 

Kraft General Foods Group 

Brazil 

Clarke 

Philip Morris 

Australia 

Cdte 

Kraft General Foods Group 

Germany 

de la Torre 

Kraft General Foods Group 

Mexico 


Underscore designates discussion leader/reporter 
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